LPBC Transitional Board and Transitional Indigenous Council

Joint Meeting
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Meeting Date: May 11, 2026
Meeting Time: 9:00 AM - 4:.00 PM PST
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SLR Board and Indigenous Council

Minutes of Meeting

Meeting Date: April 13, 2026
Meeting Time: 9:00am
Meeting Type: Hybrid

Meeting Location:  Law Foundation of BC

Board Members in Attendance:

Bruce LeRose, KC (Chair) Katrina Harry, KC
Terry Becker Scott Simpson
Johanne Blenkin Sarah Westwood, KC

Jeevyn Dhaliwal, KC

Indigenous Council Members in Attendance:

John Borrows Andrea Hilland; KC
Christina J. Cook, KC
Katrina Harry, KC
Advisory Committee Members in Attendance:
John Mayr Adam Whitcombe, KC

Josh Paterson, KC Paul. Craven

Participants and Attendees:

Michael Johnston Legal Advisor to the Indigenous Council
Jaxxen Wylie Legal Advisor to the Indigenous Council

Cary Ann Moore Legislative Counsel

Jamie Maclaren KC Legal Advisor to the BC Paralegal Association
Jared Friedman Project Management

Alastair Caddick Project Management

Maddie Holm-Porter Project Support

Karen Lau Project Support

For Approval—May 11, 2026



Observers:

Name Organization Name Organization
Alan Treleaven Director, SNPBC Lesley Small Staff, LSBC
Avalon Bourne Staff, LSBC Mandana Namazi Staff, LSBC
Barbara Buchanan KC Staff, LSBC Marny Morin Staff, SNPBC
Carolyn Anderson Staff, LSBC Michele Ross Bencher, LSBC
Claire Marchant Staff, LAPBC Sara Pavan Staff, LSBC
Jeanette McPhee Staff, LSBC Shanti Reda Staff, LSBC
Jeff Hoskins KC Staff, LSBC Sherry Small Staff, LSBC
Joan Letendre Staff, SNPBC Su Forbes KC Staff, LSBC
Joyce Johner Staff, LSBC Tara McPhail Staff, LSBC
Kerryn Holt Staff, LSBC

1.0 Welcome and Acknowledgements

The meeting was called to order at 9:00am.

The Chair welcomed the Board, Indigenous council, and members of the Advisory
Committee and delivered a territorial acknowledgement. The Chair also acknowledged the
significant contributions of Elizabeth Kollias to the single legal regulator process and
welcomed new members supporting the transition work.

e Terry Becker, appointment by British Columbia Paralegals Association, joins the
Board as the BC Paralegals Association’s'appointment to the Board and is appointed
to the Paralegal Committee

e Alastair Caddick joins the project management team assisting the Paralegal
Committee and Hiring Committee

e Karen Lau will be assisting with administrative tasks for transition team

2.0 Approval of Minutes from the previous meeting

The March 18, 2026 meeting minutes were approved. Noted that Katrina Harry’s dualrole on
both the Transitional Board and the Indigenous Council should be more accurately reflected
in the future minutes.
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3.0 Update from the Project Director

The Cascadia Partners Project Director delivered an update on progress with the
development of the rules and the Code of Professional Conduct, noting that drafting is
progressing well and remains on schedule.

The Board reviewed the remaining portions of the first phase of draft rules, following
prior consultation with advisory councils, legal advisors; and partners, with updated
versions of previously reviewed sections to be circulated for further review ahead of
the May Board meeting.

The next set of draft provisions for the Code of Professional Conduct was presented,
following a similar review and consultation process, and planning for the second
phase of rule drafting is underway, with.primary drafting scheduled to begin in May.
An update was provided on committee activities, including confirmation that the
Hiring Committee has approved the engagement and work plan of an executive
search firm, with initial work commencing this’ week on job descriptions,
compensation frameworks, and selection criteria.

The Project Director reported that a Q1 communications update has been drafted
and will be finalized and posted to the website by month end.

The newly established Paralegal Committee is meeting this week to begin planning
Christina Cook and Sarah Westwood volunteered to join the Communications
Committee, and it was noted that John Burrows and Johanne Blenkin are existing
members.

4.0 Transition Cost Report from LSBC / SNPBC

The Board reviewed the report and noting that projected transition costs for 2025 have
remained broadly aligned with the forecasts.

The year-to-date transition team costs were reported at approximately $468,000
which is slightly below the December 2025 projection with variances largely
attributable to timing differences in the submission of team member expenses.

The report outlined projected costs for 2026 with the majority related to staffing costs
and operational work plan consulting, including seconded Law Society staff and
consulting support for the joint operations project while SNPBC did not incur
additional transition costs beyond existing staff responsibilities.

The Board noting that the report will be made public following approval and requested
additional contextual explanations for variances on travel and meeting costs in future
reports to support public understanding and transparency.
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5.0 Part 3 and 17 Div3 - Legal Professions BC

The Legislative Counsel led the discussion, noting that Part 3 rules are intended to operate
post-amalgamation while Part 17 rules address the initial 6-month transition period.
Feedback was noted as well for incorporation into revised draft to be brought back following
further consultation.

e The Board supports for staggered elections with two-year terms and transitional one-
and two-year terms, regional representation was discussed but not included in draft
rules due to board size and practical concerns with appointments viewed as a
mechanism to address representation gaps.

e Discussions on limiting the Nominating Committee’s role to appointments rather
than elections, to avoid perceived endorsements, the Board supports for using a
skills-competenciesPlbased framework i.e. New South Wales model through policy
rather than prescriptive rules.

e The Board supports the Chair and Vice Chair one-year terms with an optional second
term, no automatic leadership ladder, and reliance on Board discretion to manage
succession.

e Confirmation of BC residency, not employment, as an eligibility requirement,
licensees may be practicing or non-practicing. Discussion on flexibility and avoiding
unnecessary exclusion.

e Confirmation of these 3 Committees, Executive Committee, Finance and Audit
Committee, and Nominating Committee, are operating under board-approved terms
of reference with required’Indigenous representation.

e < Discussion of the transition from the Transitional Board to the first elected Board,
including concerns about potential governance gaps, staff undertook to review
possible refinements to clarify timing and continuity.

Break from 10:41am to 11am.

6.0 Part 15 and 16 - Enforcement & General

The Board reviewed these sections and noting that no additional enforcement rules are
proposed at this time as enforcement powers are addressed in the Act. Draft general rules
focus on record maintenance, retention, and security, using an outcomes-based and
technology-neutral approach. The Board also discussed balancing regulatory oversight,
clarity for licensees, and avoidance of unnecessary duplication.
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7.0 Part 6 — Professional Conduct, Competence and Discipline

Discussion on all 3 division, the Board supports for maintaining effective elements of
existing regulatory frameworks, including early resolution of complaints, alternative
discipline pathways, consent agreements, and culturally responsive processes. Discussion
emphasized proportional regulation, procedural fairness, Indigenous cultural competency
requirements, and flexibility to address both conduct and health-related issues. A few
operational and policy concerns were identified for continued development outside the
rules.

8.0 Code of Professional Conduct (3.2 to 3.7-7)

The Advisory Committee introduced draft Code provisions based on the Federation of
Canadian Law Societies’ Model Code. Discussion on the value of including the Canons of
Legal Ethics for accessibility, education, ‘and public ~understanding, subject to
modernization and clear integration. There were some concerns to strengthen Indigenous
cultural competence provisions and clarify duties extending beyond the provision of legal
services.

Open Session Meeting adjourned at 11:44am

9.0 In Camera Session
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Introduction

The purpose of this Code of Conduct is to establish clear expectations for the behavior and
responsibilities of the members of the transitional board. By adhering to this Code, board members
ensure the integrity, accountability, and effectiveness of their role in preparing for and facilitating the
transition from the operation of the former Acts to the operation of the Legal Professions Act. The Code
also helps to promote a culture of trust, respect, and professionalism among board members.

Core Principles

Integrity: Board members must act honestly and in good faith, prioritizing support for the process for
transitioning to the new Legal Professions BC over personal interests.

Accountability: Board Members are accountable for their actions and decisions to each other.

Transparency: Decisions and operations must be conducted openly whenever possible, ensuring the
trust and confidence of the public and those who will be regulated under the Legal Professions Act.

Respect: Board members should engage respectfully with others, fostering a collaborative and inclusive
environment.

Equity and Diversity: Board members consider diversity, equity and inclusion in all decision-making
processes and organizational policies.

Board members are expected to ensure that:
1. the actions of Legal Professions BC are guided by the principle of facilitating access to legal services;

2. the actions of Legal Professions BC advance reconciliation with Indigenous peoples and the
implementation of the United Nations Declaration on the Rights of Indigenous Peoples;

3. Legal Professions BC takes steps to identify, remove or prevent barriers to the practice of law in
British Columbia that have a disproportionate impact on Indigenous persons and other persons
belonging to groups that are under-represented in the practice of law; and

a. Legal Professions BC regulates the practice of each legal profession in a manner that is transparent,
timely, and proportionate to the risk of harm to the public posed by the practice.



Scope, Compliance and Enforcement

Application

This Code of Conduct applies to all board members. By adopting and adhering to this Code of Conduct
and signalling the same by signing the Statement of Understanding and Agreement, board members
commit to upholding the highest standards of governance and conduct in all organizational activities
and decisions as set out in this Code of Conduct.

Complaint Against a Director?

If a board member is notified that a complaint has been opened against them by the regulatory body
responsible for the regulation of that board member, the board member must promptly disclose the
fact of the complaint to the Chair.

On being made aware of a complaint against a board member, the Chair must consider whether to ask
the board member to provide information about the nature and seriousness of the complaint and to
consider any information provided by the board member about the complaint. If the Chair seeks and
obtains information about the complaint, the Chair must determine whether the nature and seriousness
of the complaint in light of any information provided by the board member requires bringing the
complaint to the attention of the board.

Should the Chair determine that the complaint is of a sufficiently serious nature to warrant notifying the
board, the board must consider whether to prohibit the board member from exercising the powers and
performing the duties of a director until the disposition of the complaint.

Removal of Director?

If a board member:
a. contravenes their oath of office or this Code of Conduct;
b. becomes bankrupt;

the board may remove the director if, after reasonable notice to the director, the board considers the
circumstances sufficiently serious to justify the director's removal.

! Based on s.14 of the Legal Professions Act
2 Based on s.13 of the Legal Professions Act
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Roles and Responsibilities

Each board member is expected to act with integrity, participate actively, and fulfill their specific roles
and commitments and to keep themselves informed about the transition process and their role in the
process and make decisions based on informed judgment.

Board members are expected to support collective decisions, even if they personally disagreed during
discussions.

The board as a whole is responsible for the organization’s governance and strategic direction.

The board has a collective responsibility to make decisions that support the transition from the
operation of the former Acts to the operation of the Legal Professions Act, evaluating the progress
towards the amalgamation provided for in s.5 of the Legal Professions Act and ensuring that
stakeholders are engaged where appropriate and kept aware of progress.

Fiduciary Duties

Board members must act with the level of care, diligence, and skill that a reasonably prudent person
would exercise in similar circumstances. This includes staying informed about the organization’s
activities, attending meetings, and actively participating in decision-making processes.

Board members are responsible for ensuring the implementation of the transition remains consistent
with the Legal Professions Act and any regulations.

Ethical Standards

Board members must act with honesty and integrity in all their dealings on behalf of the organization.

This includes:

a. Ensuring that their actions are guided by the best interests of the organization rather than
personal interests.

b. Upholding the organization’s reputation and maintaining trust with stakeholders.

Avoiding any conduct that could undermine the integrity of the board or the organization.

Board members are expected to:

a. Be truthful and transparent in communications and decision-making.

b. Avoid deceptive or misleading practices, even in challenging circumstances

11



Conflicts of Interest and Duty

What constitutes a conflict of interest and duty?

Directors may experience a conflict of duty and interest or of interest and interest where the director
has a personal interest, either pecuniary or non-pecuniary, not shared by others, in the outcome of a
particular decision or in fulfilling their duty to the prepare for and facilitate the transition from the
operation of the former Acts to the operation of the new Act.

A conflict may be:

c. Actual, where a board member’s decisions or actions could result in personal gain or
benefit.

d. Potential, where a conflict could arise in the future based on a board member’s roles,
relationships, or activities.

e. Perceived, where it appears that a board member’s interests might impair their objectivity,
even if no actual conflict exists.

Disclosure

If a conflict of interest and duty arises, whether actual, potential or perceived, the director should
disclose the conflict of interest to the board.

Disclosures should be made in writing and recorded in the meeting minutes.

Assessment of Conflicts

The board must review any conflict disclosed to assess the severity and implications of the conflict. The
assessment should consider whether the conflict impairs the director’s ability to act in the organization’s
best interests.

Resolution of Conflicts

If the board concludes that a conflict impairs the member’s ability to act in the organization’s best
interests, the board may require the director to:

a. Recuse themselves from discussions and votes related to the matter or circumstance
creating the conflict; or

b. Resign from the board if the conflict is ongoing and cannot be mitigated.

The consideration and conclusion should be documented and made known to the director to ensure
accountability.
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Review and Training

The transitional board should regularly review the conflict of interest and duty policy and provide
training to directors to ensure understanding and compliance.

Confidentiality

Board members have a duty to protect the confidentiality of information that is made available to them
in confidence and not to disclose the information unless required to do so by law. Information expected
to be kept confidential should be clearly identified as such prior to it being made available.

Commitment to a Diverse, Equitable, Inclusive and Respectful
Environment

We all have a right to work and associate in a respectful, professional environment free from
discrimination, harassment, violence and retaliation and where the well-being of all is safeguarded,
equity, diversity and inclusion is encouraged and welcomed, it is safe to discuss what is working and not
working, and inappropriate or disrespectful behaviour is not tolerated.

Board members are expected to foster an equitable, diverse, inclusive and safe environment that
reflects the organization’s values.

This commitment includes:
c. Supporting equity, diversity and inclusion in board composition and staff;

d. Promoting policies and practices that advance equity, diversity and inclusion and remove
systemic barriers.

Review

The board should review this Code of Conduct at least annually to ensure that it continues to reflect the
conduct and compliance expected of board members.

Acknowledgment and Commitment

Board members will acknowledge and agree to abide by this Code of Conduct by signing a Statement of
Understanding and Agreement.
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Appendices

Appendix A Statement of Understanding and Agreement

Appendix B Conflict of Interest Disclosure Form
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Statement of Understanding and Agreement

Acknowledgment

I, the undersigned, as a member of the transitional board established by section 223(1) of the Legal
Professions Act (the Act) or a member of the transitional Indigenous council established by section
224(1) of the Act, hereby acknowledge that | have received, read, and fully understood the attached
Code of Conduct (Code of Conduct).

Agreement

By signing this statement, | agree to abide by the requirements and expectations in the Code of Conduct.

Compliance

| understand that compliance with the Code of Conduct is a condition of my continued service on the
board or the Indigenous council.

Affirmation

| affirm that | will abide by the standards of conduct required by the Code of Conduct.

Name (Printed):

Signature

Date

This signed statement will be kept on file and must be renewed on an annual basis at the
commencement of each year.

15



Appendix B

Conflict of Interest & Duty Disclosure Form

Purpose

The purpose of this form is to identify any relationships, positions, or circumstances in which a board
member may have a conflict of interest or duty that could improperly influence their conduct or
participation in any decisions.

Disclosure
| am not aware of any conflict of interest or duty, whether actual, potential or perceived, in arising from
my position as a member of the board established by section 223(1) of the Legal Professions Act, other

than disclosed below.

Description

If you identified an actual, potential or perceived conflict, please provide a brief summary of the conflict.

Please leave blank if there are none. Attach additional pages as necessary.

Agreement

| have read and understand the conflict of interest and duty policy in the transitional board’s Code of
Conduct and | agree to promptly disclose in accordance with the Code of Conduct any new conflicts,
whether actual, potential or perceived, as they arise and to recuse myself from any discussion or vote
where | have or may have a conflict of interest or duty.

Signature: Date:

This signed statement will be kept on file and must be renewed on an annual basis at the
commencement of each year.
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Transitional Board and
Transitional Indigenous Council

Briefing Paper — Revised Draft Rules

Part 9 - Indemnification

To: Transitional Board
Transitional Indigenous Council
Purpose: Discussion
Date: May 11, 2026
Briefing Notes — Revised Draft V1-May 11, 2026
Rules —Part 9 -

Indemnification
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3.

Background

The transitional board and transitional Indigenous council considered a briefing paper and
draft rules respecting Part 9 of the Legal Professions Act on indemnification at its March
2026 board meeting.! Following that discussion and subsequent consultations with
stakeholders, the draft rules have been revised.? The drafting notes are provided below to
address the rules that have been amended since the March 2026 meeting.

At the March 2026 meeting, a member of the transitional board asked about the
exemptions to the mandatory requirement for maintaining indemnity coverage (currently
Rule 9-1-4). The questions related to the potential for an exemption upon application to the
chief executive officer (i.e. an optional exemption to indemnity coverage). The first question
related to subrule (2)(a) and why independent contractors were not included, as compared
to the potential exemption for employees or those seconded to an employer. The policy
rationale for not permitting independent contractors to apply for exemption from
indemnity coverage is based on vicarious liability. In employment or secondment situations,
the employer is vicariously liable for the negligence of the employee or seconded staff,
which is not the case when hiring independent contractors. Accordingly, the policy decision
is to require independent contractors to maintain indemnity coverage to protect the public
in the provision of their legal services.

The second question was respecting “trade unions or similar organizations” (subrule
(2)(a)(iii)), and whether licensees engaged in those organizations are providing legal services
to the greater public through their union membership. Under the rule, unions are allowed
to apply for an exemption to the mandatory requirement for indemnity coverage, which
also means that if they do not apply for exemption, then they are required to maintain
indemnity coverage (the exemption is upon application to the chief executive officer). The
indemnification policy and related rules were amended at the request of some unions that

1 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Agenda, Item 5 — Briefing Notes and
Rules — Part 9 - Indemnification (March 2026).

2 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Minutes, [tem 5 — Indemnification
(March 2026).

Briefing notes — Revised Draft V1-May 11, 2026 2
Rules —Part 9 -
Indemnification
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wanted the option to purchase the indemnity coverage offered by the regulator, and for
them to be distinguished from other legal services provided through in-house counsel.

Il. Drafting notes

9-1-X Indemnification definitions

e The indemnification definitions were revised to incorporate some additional definitions
and to alter the language used in other definitions (e.g. “indemnification” to
“indemnity” for certain terms).

e “Additional covered party” and “covered party” were incorporated as definitions to
streamline the references to them throughout the rules and rely on the more detailed
definitions provided for by the indemnification policy to maintain consistency from
policy to rules and to reduce redundancies between the two.

e “Prescribed transaction” and “transaction indemnity fee” were added to support the
new rule requiring licensees to pay a transaction indemnity fee for certain transactions
or legal matters, the details of which will be contained in a schedule, to come before the
transitional board and transitional Indigenous council for consideration at a later date.

e “Trust protection coverage” was added as a definition to assist in reducing words
throughout the rules and to distinguish that coverage from professional liability
coverage when needed.

9-1-1 Indemnity coverage

e The amendments for this rule largely relate to changes in the defined terms and the
deletion of unnecessary words.

e |n addition, subrule (1)(c) was added to clarify the obligation on a licensee to pay the
trust indemnity fee, if required.

9-1-2 Application for indemnity coverage

Briefing notes — Revised Draft V1-May 11, 20263
Rules —Part 9 -
Indemnification
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e The amendments to this rule relate to the changes in the defined terms used
throughout these rules.

9-1-3 Indemnity fees

e Subrule (2) was deleted as it encompasses a power already established through section
137(1) of the Act, and the rules do not need to duplicate the Act’s provisions.

e Additional amendments were made to reflect the changes to defined terms.
9-1-4 Exemptions

e Subrules (5) and (6) were deleted and the phrase “Canadian legal advisor” (which relates
to licensees from the Barreau du Québec) was incorporated into subrule (4) as the
requirements for both licensees from other jurisdictions and Canadian legal advisors
were the same.

e Additional amendments were made to reflect the changes to defined terms and to
distinguish other requirements from the defined terms for better clarity.

9-1-5 Transaction indemnity fee

e This is a new rule that was discussed at the March 2026 meeting, relating and building
upon the Notaries Society’s current requirement to pay a transaction indemnity fee for
certain transactions.

e The details of which things, transactions, activities or circumstances will attract the
transaction indemnity fee and what that fee is are to be determined by the transitional
board and transitional Indigenous council later, as part of the schedule discussions.

e The rule requires a quarterly payment to the regulator for this fee, which is similar in
practice and timing to the Law Society’s current trust assurance fee.

9-1-6 Effect of failure to reimburse
Briefing notes — Revised Draft V1-May 11,2026 4
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e This rule was amended to reflect a change to the numbering with the addition of Rule 9-
1-5 Transaction indemnity fee and to remove unnecessary wording.

9-1-7 Confidentiality of indemnity claims

e This rule was amended to reflect a change to the numbering with the addition of a rule
and to remove unnecessary wording.

e Subrule (3) was amended to clarify that the publication of a claim or potential claim
respecting a claim for trust protection coverage is within the chief executive officer’s
discretion.

e Subrule (3) was also amended to clarify that it pertains to both a potential claim and
that these permissions relate only to trust protection coverage and not a claim for
professional liability coverage, which is addressed in subrule (2).

lll. Next steps

4. Following the advice and recommendations provided by the transitional board and
transitional Indigenous council, staff will return with the final revision of these rules for
consideration prior to the public consultation period.

Briefing notes — Revised Draft V1-May 11, 20265
Rules —Part 9 -
Indemnification

21



LEGAL PROFESSIONS BC RULES

PART 9 — INDEMNIFICATION

[Definitions are drafted last — the below rule is to indicate the potential use of definitions for this
Part, but the exact wording and the location of these definitions (i.e. at the start of the overall
rules, this part or in a rule) will be determined based on an evaluation of the recurrence of the
words or phrases throughout the rules.

Indemnification definitions

9-1-X In this Part

“additional covered party” has the same meaning as in the indemnification policy under
(a), (b), (c) and (e), as amended from time to time;

“covered party” has the same meaning as in the indemnification policy, as amended
from time to time;

“indemnity coverage” means coverage provided to a licensee under the indemnification
program established under these Rules;

“indemnification policy” means the policy or policies issued or maintained in
connection with the indemnification program, as amended from time to time;

“indemnification program” means
(a) the professional liability indemnification program,
(b) the trust protection indemnification program, and
(c) any other indemnification program established under these Rules;

“prescribed transaction” means a thing, activity, transaction or circumstance specified
in Schedule [X];

“transaction indemnity fee” means a fee payable to the regulator in respect of a
prescribed transaction, as specified in Schedule [X].

“trust protection coverage” means the coverage provided to a licensee under [Part B] of
the indemnification policy, as amended from time to time.]

Indemnity coverage

PART 9 — INDEMNIFICATION (draft E) (in progress), [CLEAN] April 24, 2026 page 1
2
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LEGAL PROFESSIONS BC RULES

9-1-1 (1) A licensee who is not exempt under these Rules must
(a) maintain indemnity coverage provided by the regulator,
(b) must pay the applicable indemnity fee under [Rule 9-1-2], and
(c) must pay the transaction indemnity fee under [Rule 9-1-5].

(2) A licensee is bound by and must comply with the terms and conditions of the indemnification
policy.

Application for indemnity coverage

9-1-2 (1) A licensee who is not exempt under these Rules must apply for indemnity coverage by
delivering to the chief executive officer

(a) an application for indemnity coverage in the prescribed form, and
(b) the applicable indemnity fee as specified in Schedule [X].

(2) A licensee may apply to change or terminate the indemnity coverage applicable to the
licensee by delivering to the chief executive officer

(a) an indemnity coverage change application in the prescribed form, and
(b) any additional indemnity fee as specified in Schedule [X].

(3) The chief executive officer must not grant indemnity coverage under subrule (1) or (2) unless
satisfied that

(a) the licensee is authorized to engage in the practice of law, and

(b) the licensee is not subject to any limit or condition that would make the licensee
ineligible for indemnity coverage under these Rules.

Indemnity fees

9-1-3 A licensee must pay the applicable indemnity fee in the amount and in accordance with
[Rule 5-4-X].

Exemptions
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9-1-4 (1) A licensee is exempt from the requirement to maintain indemnity coverage and to pay
the applicable indemnity fee if the licensee is

(a) exempt under subrule (2), or

(b) not engaged in the practice of law, other than persons practising law under section
38(1)(d) of the Act, anywhere as a licensee, including if the licensee is

(1) a non-practising licensee,
(i1) a licensee whose licence is suspended, or

(ii1) a person who, for disciplinary reasons, is suspended or prohibited from
practising law in another jurisdiction.

(2) A licensee may apply in the prescribed form for an exemption from the requirement to
maintain indemnity coverage and to pay the applicable indemnity fee if the licensee

(a) is employed by or seconded to

(1) a federal, provincial, territorial, or municipal government or a Crown
corporation,

(i1) a corporation, partnership, society or association that does not provide legal
services to the public,

(ii1) a trade union or similar organization, or
(iv) a regulatory body, and

(b) is not engaged in the practice of law, other than providing legal services to that
employer or a related organization as defined in the indemnification policy or providing
pro bono legal services.

(3) The chief executive officer must not grant an exemption under subrule (2) if the licensee
engages in the practice of law in any way other than as described in that subrule.

(4) A licensee or [Canadian legal advisor] may apply in the prescribed form for an exemption
from the requirement to maintain indemnity coverage and to pay the applicable indemnity fee if,
in the other Canadian jurisdiction, the licensee or [Canadian legal advisor] maintains mandatory
professional liability insurance or coverage in that jurisdiction that
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(a) is comparable in scope and limits to the indemnity coverage, and
(b) extends to the licensee’s practice in British Columbia.
Transaction indemnity fee

9-1-5 (1) A licensee must pay to the chief executive officer the transaction indemnity fee
specified in Schedule [X] in respect of each prescribed transaction.

(2) Only one transaction indemnity fee is payable in respect of a single prescribed transaction in
which

(a) a licensee acts for joint clients, or
(b) more than one licensee acts in the same matter.

(3) For each quarter ending on the last day of March, June, September or December, a licensee
must, within 30 days after the end of the quarter,

(a) pay the transaction indemnity fees that became payable during that quarter, and
(b) deliver a report in the prescribed form.

(4) If a licensee fails to comply with subrule (3) within the required time, the licensee must pay a
late fee in the amount specified in Schedule [X].

Effect of failure to reimburse

9-1-6 (1) On demand, a licensee and additional covered party must pay in full to the chief
executive officer any of the following amounts paid under the indemnification policy on behalf
of the licensee:

(a) a deductible amount;

(b) any other amount that the licensee is required to repay or reimburse under the
indemnification policy.

(2) If an indemnity payment has been made under the indemnification policy on behalf of a
licensee, the licensee must

(a) pay the indemnity surcharge required under Schedule [X] for each year in which the
licensee is required to pay an indemnity fee and is not exempt from that fee, and
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(b) if the payment was made for trust protection coverage, reimburse the regulator in full,
on demand, for all amounts paid.

(3) The chief executive officer may, in the chief executive officer’s discretion,

(a) extend the time for a licensee to reimburse an amount referred to in subrule (1) or (2),

(b) extend the time for a licensee to pay an indemnity surcharge referred to in subrule (2),
or

(c) in extraordinary circumstances, waive all or part of a payment referred to in this rule.

Confidentiality of indemnity claims

9-1-7 (1) Unless permitted by this rule, the regulator must not disclose any information or
records associated with a claim or potential claim.

(2) The chief executive officer may, in the chief executive officer’s discretion, do any of the
following:

(a) disclose information about a claim or potential claim with the consent of the licensee
to whom the claim or potential claim relates;

(b) disclose information or records about a claim or potential claim to a person or entity
involved in the administration, investigation, defence, or resolution of the claim or
potential claim;

(c) disclose information or records about a claim or potential claim to an additional
covered party;

d) if a claim or potential has become known to the public, disclose
p p
(1) the existence of the claim or potential claim,
(i1) its subject matter,

(ii1) its status, including, if the claim or potential claim is closed, the general basis
on which it was closed, and

(iv) any additional information necessary to correct inaccurate or misleading
public information.
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(3) In the case of a claim or potential claim for trust protection coverage, in addition to subrule
(2), the chief executive officer may, in the chief executive officer’s discretion, do any of the
following:

(a) publish the name of a licensee or former licensee and the circumstances of a claim or
potential claim if a tribunal or court has found that the licensee or former licensee
dishonestly appropriated money or other property of a claimant;

(b) disclose the name of a licensee or former licensee and the circumstances of a claim or
potential claim if

(1) the claim or potential claim of dishonest appropriation is known to the public,

(ii) the claim or potential claim arises from conduct addressed in written reasons
of a tribunal or court, or

(i11) the relevant facts are not disputed or are admitted by the licensee or former
licensee;

(c) disclose to any department of the regulator any information or records for the
purposes of investigation, discipline, custodianship, communications, or other regulatory
functions;

(d) deliver to a law enforcement agency any information or records obtained through the
trust protection indemnification program that may be evidence of an offence.
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. Background

1. Atits March 2026 meeting, the transitional board and transitional Indigenous council
considered a briefing paper and the first draft rules respecting custodianships under the
Legal Professions Act. The revised draft rules now presented reflect that earlier discussion
and direction.?

2. Drafting notes are provided only for the rules which have been amended following the
discussion at the March 2026 transitional board and transitional Indigenous council’s
meeting, highlighting the reasons for the revisions.

Il. Drafting notes

10-1-X Custodianship definitions

e The draft rules now include placeholder definitions to help understand the impact of
those definitions, although the final wording and placement of those definitions will be
determined once the first full set of rules is drafted.

e The definition of “access credentials” was included to capture modern methods of
accessing online records, systems and accounts, but excludes from the definition
electronic signatures so that this access authority for a custodian is not confused with an
authority to sign or authorize electronic transactions.

e “Metadata” is included as a definition to clarify that electronic record information may
extend beyond the document itself, which may be important when locating, preserving
or reviewing records during a custodianship.

1 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Agenda, Item 6 — Briefing Notes and
Rules — Part 10 - Custodianships (March 2026).

2 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Minutes, [tem 6 — Custodianships
(March 2026).
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*  “Record” is a defined expression in section 29 of the Interpretation Act, and the

definition used in this placeholder rule seeks to expand that definition to include

“metadata”.3

10-1-1 Duty to cooperate

With the definition of “records” including electronic records, some language in this rule was
changed to reflect the use of the proposed definition.

10-1-4 Notice of custodianship order

Some unnecessary wording was removed to streamline the draft rule.

lll. Next steps

3. Following the advice and recommendations provided by the transitional board and
transitional Indigenous council, staff will return with the final revision of these rules for
consideration prior to the public consultation period.

3 Interpretation Act, RSBC 1996, c 238, at section 29 “record”.

Briefing notes — Revised Draft V1-May 11, 20263
Rules — Part 10 -

Custodianships

30



LEGAL PROFESSIONS BC RULES

PART 10 — CUSTODIANSHIPS

[Definitions are drafted last — the below rule is to indicate the potential use of definitions for this
Part, but the exact wording and the location of these definitions (i.e. at the start of the overall
rules, this part or in a rule) will be determined based on an evaluation of the recurrence of the
words or phrases throughout the rules.

Custodianship definitions
10-1-X In this Part

“access credentials” means any information, device or method used to authenticate or enable
access to a record, system or account, including passwords, passcodes, personal identification
numbers, encryption keys and multi-factor authentication tools, but does not include an
electronic signature or any information used to create or apply an electronic signature;

“metadata” includes the following information generated in respect of an electronic record:
(a) creation date;
(b) modification dates;
(c) printing information;
(d) pre-edit data from earlier drafts;
(e) identity of an individual responsible for creating, modifying or printing the record;
“record” includes metadata associated with an electronic record.]
Duty to cooperate

10-1-1 (1) A licensee or law firm that provides legal services through a licensee whose practice
is the subject of a custodianship order must fully and promptly cooperate with the custodian.

(2) Without limiting subrule (1), a licensee or law firm whose practice is subject to a
custodianship order must promptly

(a) deliver to the custodian any property, records, documents and information reasonably
required to carry out the custodianship, and

PART 10 —- CUSTODIANSHIPS (draft D) (in progress), [CLEAN] March 25, 2026
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(b) provide all keys, access credentials and other information necessary to enable the
custodian to locate, access, copy and control any property, records, documents or
information of the practice wherever stored.

Report of possible claim

10-1-2 If the licensee has not already done so, the custodian must report in writing to the
indemnification program

(a) any act, omission or other circumstance arising from the licensee’s practice of law
that could reasonably be expected to give rise to a claim or legal proceeding against the
licensee, and

(b) any claim or legal proceeding against the licensee arising from the licensee’s practice
of law of which the custodian becomes aware.

Restrictions on custodian
10-1-3 Unless the chief executive officer approves otherwise, a custodian must not

(a) while acting as custodian, act for a client in any matter in which the licensee acted,
except as permitted under section 147(c) of the Act, or

(b) before or after being discharged as custodian, bid on or acquire all or part of the
licensee’s or law firm’s practice.

Notice of custodianship order

10-1-4 When a custodianship order is made, the chief executor officer may publish the following
information:

(a) the name of the licensee or law firm who is the subject of the custodianship order;
(b) the name and contact information of the custodian;

(c) the reasons for the custodianship order.

PART 10 - CUSTODIANSHIPS (draft D) (in progress), [CLEAN] March 25, 2026
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. Background

1. The transitional board and transitional Indigenous council discussed a briefing paper and
draft rules respecting Part 14 of the Legal Professions Act on business structures (law firms,
law corporations, limited liability partnerships and alternative business structures) at its
March 2026 meeting.! The draft rules have been amended to reflect the feedback received
at that meeting and from stakeholder consultations.? The draft notes provided below are
only for the draft rules that have been amended.

2. Atthe March 2026 meeting, a member of the transitional Indigenous council raised a
guestion respecting the naming requirements for business structures under Legal
Professions BC, and whether Indigenous names are possible. There was some brief
discussion of the need for a Unicode system to allow for such use, but the answer was
deferred requiring further research. Under the Business Corporations Act, as of writing, a
business name must be in either English or French.3 Under the Partnership Act, the
restriction is that the name of a limited partnership or limited liability partnership must be
accompanied by an indication of such in English or French,* and although not limited in the
legislation, there may be operational implications for registering a name in languages other
than English or French through the BC Registries system.

3. The BC Government is working toward allowing the use of Indigenous language in multiple
areas, however, that allowance may require amendment to the relevant legislations to
permit such use, which according to the BC Government’s website, may be anticipated for
July 2027.> From the regulator’s perspective, there is nothing to limit the use of such a
name outside of any operational constraints related to transitioning to a Unicode system

1 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Agenda, Item 7 — Briefing Notes and
Rules — Part 14 — Business Structures (March 2026).

2 See LPBC Transition Board and Transition Indigenous Council Joint Meeting Minutes, [tem 7 — Business Structures
(March 2026).

3 Business Corporations Act, SBC 2002, c 57 at section 25.

4 Partnership Act, RSBC 1996, c 348 at sections 53 and 100.

5 Government of British Columbia, “Including Indigenous languages in government records, systems and services”
(May 2025).
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(work to address those operational constraints is in progress at the Law Society).
Accordingly, the ability for Legal Professions BC to allow the use of Indigenous names for
business structures is limited until such a time that the Business Corporations Act and
Partnership Act are amended.

Il. Drafting notes

Division 1 — Law firms, law corporations and limited liability
partnerships

e The words in the division heading were made plural to reflect the language used
throughout the legislation and in the rest of the rules for this Part.

14-1-2 Certification of name

e Extra wording from subrules (5) and (6) were removed to help streamline the rule.

14-1-3 Application for permit

e Subrule (6) was amended to mirror the same amendments and language used in Rule
14-1-2 Certification of name.

14-1-6 Change of name

e The first draft’s subrules (3) and (4) were removed as unnecessary wording since subrule
(2) covered the process.

e Additional amendments were made to reflect similar language changes as made to
Rules 14-1-2 and 14-1-3, and to fix the subsequent subrule numbering.

14-1-9 Permit Review Committee and 14-1-10 Review of chief
executive officer decision

Briefing notes — Revised Draft V1-May 11, 20263
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e At the March 2026 meeting, the transitional board and transitional Indigenous council
considered whether a committee should review the chief executive officer’s decisions
respecting permits for business structures.

e The consensus was to avoid the use of a committee at this stage of the drafting process,
with the potential to reconsider a general committee created to review the chief
executive officer’s decisions at a later date, once there is more clarity on which
decisions may require such a review.

e In light of this direction, the draft rules creating the committee (Rule 14-1-9) and
providing for the review of the chief executive officer’s decision (Rule 14-1-10) have
been removed.

e Rule 14-1-8 addresses the issue of cancelling a permit, requires the chief executive
officer to provide reasons for the cancellation, and provides the law firm an opportunity
to make submissions in face of a potential cancellation (subrules (2) and (3)).

e The rule provides a level of administrative fairness to law firms facing a potential permit
cancellation.

e Asareminder, the cancellation of a permit does not impact the individual licensees’
ability to practice law.

e |n practice, the review process for permitting decisions will follow a similar process to
the one discussed for dismissal of a complaint by the chief executive officer, with
delegated staff making an initial decision and a secondary review completed by senior
staff.

e With these amendments, if a law firm is still unsatisfied with the chief executive officer’s
decision to cancel a permit, then the next step would be judicial review, if pursued.

14-1-9 Public disclosure and disclosure of information

e This rule has been amended to reflect a change in number (originally it was Rule 14-1-
11) and to remove some unnecessary wording in subrule (2)(b).

Briefing notes — Revised Draft V1-May 11,2026 4
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Division 2 — Alternative business structures

14-2-1 Authorization of alternative business structures

e Wording was amended in subrule (1) to remain consistent with the drafting style used in

the Legal Professions Act.

lll. Next steps

4. Following the advice and recommendations provided by the transitional board and
transitional Indigenous council, staff will return with the final revision of these rules for
consideration prior to the public consultation period.
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PART 14 — BUSINESS STRUCTURES

Division 1 — Law firms, law corporations and limited liability
partnerships

[The Act provides the following definition of “law firm” which will apply throughout the rules:

"law firm" means a sole proprietorship, law corporation, partnership or any other
business structure, arrangement or legal entity through which one or more licensees
practise law;]

Authorization of limited liability partnership

14-1-1 (1) A licensee or law corporation may practise law through a limited liability partnership
only if

(a) the limited liability partnership is registered under the Partnership Act, and

(b) the licensee or law corporation and the limited liability partnership comply with the
Partnership Act, the Act and these Rules.

(2) Each partner in a limited liability partnership must be
(a) a licensee or law corporation authorized to practise law in British Columbia,
(b) a member of a regulated legal profession in another Canadian jurisdiction,

(c) a law corporation holding the equivalent of a permit under the law of the Canadian
jurisdiction in which it practises, or

(d) a person participating in the partnership in another Canadian jurisdiction as permitted
in that jurisdiction.

(3) At least one partner in a limited liability partnership must be
(a) a licensee authorized to practise law in British Columbia, or
(b) a law corporation holding a permit under the Act.

Certification of name

PART 14 — BUSINESS STRUCTURES (draft D) (in progress), [CLEAN] March 24,
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14-1-2 (1) A law firm, law corporation or limited liability partnership must not use a name unless
the chief executive officer issues a certificate under this rule.

(2) The chief executive officer must not issue a certificate unless satisfied that the proposed
name

(a) is not the same as, and does not closely resemble, the name of another law firm, law
corporation or limited liability partnership holding a valid registration or permit in a way
that is likely to confuse or mislead the public, and

(b) complies with the marketing and advertising requirements under the [code of
professional conduct].

(3) For a law corporation, in addition to the requirements under subrule (2), the chief executive
officer must not issue a certificate unless the proposed name includes one of the following
phrases:

(a) “law corporation’;
(b) “law ULC”;
(c) “law unlimited liability company”.

(4) For a limited liability partnership, in addition to the requirements under subrule (2), the chief
executive officer must not issue a certificate unless the proposed name complies with section 100
of the Partnership Act.

(5) On receiving an application under this rule, the chief executive officer must
(a) issue a certificate, or
(b) decline to issue a certificate.
(6) The chief executive officer must notify the law firm in writing of the decision.
Application for permit

14-1-3 (1) In order to practise law as a law firm, law corporation or limited liability partnership,
a law firm must apply to the chief executive officer for a permit.

(2) The law firm must deliver to the chief executive officer

PART 14 — BUSINESS STRUCTURES (draft D) (in progress), [CLEAN] March 24,
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(a) a permit application in the prescribed form, and
(b) the applicable fee as specified in Schedule [X].

(3) For a law firm permit, in addition to the requirements under subrule (2), a law firm must
designate at least one practising licensee to act as the law firm’s contact person and must deliver
to the chief executive officer, in the prescribed form, the name and contact information of the
designated licensee.

(4) For a law corporation permit, in addition to the requirements under subrule (2), a law firm
must deliver to the chief executive officer a true copy of the certificate of incorporation issued by
the Registrar of Companies and any other certificates showing a change in the company’s name
or status.

(5) For a limited liability partnership permit, in addition to the requirements under subrule (2), a
law firm must deliver to the chief executive officer a copy of the registration statement that the
partnership intends to file under the Partnership Act.

(6) On receiving an application under this rule, the chief executive officer must
(a) issue a permit, or
(b) decline to issue a permit.
(7) The chief executive officer must notify the law firm in writing of the decision.
Issuance of permit

14-1-4 (1) A permit is valid from the effective date shown on the permit unless it ceases to be
valid under subrule (2).

(2) A permit ceases to be valid if
(a) it is cancelled under Rule [14-1-8], or
(b) the licensee surrenders the permit to the chief executive officer.

(3) If the permit is for a law corporation, in addition to subrule (2), a permit ceases to be valid if

PART 14 — BUSINESS STRUCTURES (draft D) (in progress), [CLEAN] March 24,
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(a) a licensee who is a voting shareholder of the law corporation dies or otherwise ceases
to be authorized to practise law, and the articles of the law corporation do not provide for
the immediate and automatic disposition of that person’s shares to another eligible
licensee or licensees, or

(b) another law corporation that is a voting shareholder of the law corporation ceases to
be registered as a company under the Business Corporations Act or ceases to hold a valid
law corporation permit, and the articles of the law corporation do not provide for the
immediate and automatic disposition of the other law corporation’s shares.

Limits or conditions on permit

14-1-5 (1) When issuing a permit, the chief executive officer may impose limits or conditions on
the permit.

(2) A law firm must comply with any limits or conditions imposed under this rule.
Change of name

14-1-6 (1) In order to change the name of a law firm, law corporation or limited liability
partnership, a law firm must apply to the chief executive officer for a permit in the prescribed
form.

(2) The name certification requirements in Rule [14-1-2] apply, with the necessary changes, to an
application under this rule.

(3) On receiving an application under this rule, the chief executive officer must
(a) issue a permit, or
(b) decline to issue a permit.

(4) The chief executive officer must notify the law firm in writing of the decision.

(5) A permit issued under subrule (3)(a) is valid from the effective date shown on the permit
unless it ceases to be valid under Rule [14-1-4(2) or (3)].

Change of information

14-1-7 If there is any change to the information most recently provided to the chief executive
officer in a permit application, a law firm must provide the information in the prescribed form.
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Cancellation of permit

14-1-8 (1) The chief executive officer may cancel a permit if the chief executive officer is
satisfied that

(a) while providing legal services, the law firm, law corporation or limited liability
partnership does anything that, if done by a licensee, would constitute

(1) professional misconduct or conduct unbecoming a professional, or
(i1) practising law incompetently,

(b) the law firm, law corporation or limited liability partnership no longer meets the
requirements under the Act or these Rules,

(c) the law firm, law corporation or limited liability partnership has failed to comply with
a limit or condition imposed on the permit, or

(d) the permit was issued based on false, misleading or incomplete information.
(2) Before cancelling a permit under subrule (1), the chief executive officer must

(a) give the law firm written notice of the proposed cancellation and the reasons for it,
and

(b) provide the law firm with a reasonable opportunity to make written submissions.
(3) After considering any submissions received, the chief executive officer may

(a) cancel the permit,

(b) impose or vary limits or conditions on the permit instead of cancelling it, or

(c) take no further action.

(4) A law firm may initiate a request to cancel a permit by delivering a cancellation application
to the chief executive officer in the prescribed form.

(5) On cancellation of a permit under this rule, the permit ceases to be valid.

Public disclosure and disclosure of information
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14-1-9 (1) A law corporation or limited liability partnership that provides legal services to the
public must clearly disclose, on all media, that the legal services are provided through a law
corporation or limited liability partnership.

(2) The regulator may
(a) use information and records for purposes consistent with the Act and these Rules, and
(b) disclose the following information:
(1) the name of a law firm, law corporation or limited liability partnership;

(i1) the contact information of the place of business of a law firm, law corporation
or limited liability partnership;

(ii1) whether the law firm, law corporation or limited liability partnership holds a
valid permit;

(iv) whether a licensee practises through the law firm, law corporation or limited
liability partnership;

(v) whether a law corporation is a voting shareholder of another law corporation.

(3) The chief executive officer may notify the Registrar of Companies if the chief executive
officer becomes aware that a law corporation or limited liability partnership has failed to
maintain compliance with the requirements of the Business Corporations Act or Partnership Act.

Division 2 — Alternative business structures
Authorization of alternative business structures

14-2-1 (1) Despite any other rule in this Part, the chief executive officer may authorize a
business structure that does not otherwise comply with this Part to carry on the practice of law,
on a case-by-case basis.

(2) A person seeking an authorization under this rule must apply to the chief executive officer in
the prescribed form.

(3) An authorization under subrule (1) may be issued subject to any limits or conditions the chief
executive officer considers appropriate.
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(4) An authorization under this rule may be varied or cancelled by the chief executive officer.

PART 14 — BUSINESS STRUCTURES (draft D) (in progress), [CLEAN] March 24,

2026 page 7
44



Transitional Board and
Transitional Indigenous Council

Briefing Paper — Draft Code of Professional Conduct

Rules 3.4-1 to 3.4-21

To: Transitional Board
Transitional Indigenous Council
Purpose: Discussion
Date: May 11, 2026
Briefing Notes — Draft CPC — May 11, 2026

Parts 3.4-1 to 2.4-21

45



Drafting notes

Rule 3.4-1

1. Various writers have suggested that the phrase "conflict of interest" has been extended to
cover not only a personal interest in conflict with the interests of the client but also to
situations that are about divided loyalty between two or more clients — which is a conflict
of duty, not of interest. Michael Davis and Josephine Johnston in their paper “Conflict of
interest in four professions: A comparative analysis” in Conflict of interest in medical
research, education, and practice 2009. National Academies Press (US) acknowledge that
professional regulatory frameworks use of the phrase "conflict of interest"” in such a way as
to conflate two different problems requiring different analytical approaches. While not
suggesting a re-write of the Model Code at this time, the rules regarding conflict of interest
merit some consideration and particularly as to whether all the examples listed in
commentary [11] are of the same type and whether the ethical and fiduciary considerations
are the same in each for conflicts of interest and conflicts of duty.

Rules 3.4-12 to 3.4-16 Acting for Borrower and Lender

2. The Model Code rule 3.4-12 precludes a lawyer or two or more lawyers practising in
partnership or association from acting for or otherwise representing both lender and
borrower in a mortgage or loan transaction. However, it immediately goes on in rule 3.4-14
to state that, where there is compliance with the rules and in particular rules 3.4-5 to 3.4-9,
a lawyer may act for or otherwise represent both lender and borrower in a mortgage or
loan transaction in the circumstances set out in the rule 3.4-14.

3. The Law Society implementation of the Model Code does not include rules 3.4-12 to 3.4-16
and the related commentary but does cover much the same concepts in Appendix C. The
Notaries Society Rules and Principles & Guidelines for Ethical & Professional Conduct
conflicts also cover much the same concepts. To avoid inadvertently varying the general
practice of lawyers and notaries public in British Columbia with respect to acting for a
borrower and a lender in the circumstances permitted in Appendix C and in the Notaries
Society’s Principles & Guidelines for Ethical & Professional Conduct, the recommendation is
to not include the Model Code rules 3.4-12 to 2.4-16 and commentary and include
Appendix C as may be amended. This should avoid disrupting the currently accepted

Briefing Notes — Draft CPC — May 11, 2026
Parts 3.4-1to 3.4-21



practice of lawyers and notaries public with respect to acting for borrowers and lenders in
the circumstances currently permitted.

Next steps

4. Following the advice and recommendations provided by the transitional board and
transitional Indigenous council, staff will return with the revised draft rules for discussion
and decision at June meeting. The particular language of Appendix C will be brought to the
transition team for consideration at the November meeting, along with recommendations
regarding the other Appendices to the current Law Society implementation of the Model
Code.

Briefing Notes — Draft CPC — May 11, 2026
Parts 3.4-1to 3.4-21
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3.4 CONFLICTS

Duty to Avoid Conflicts of Interest

3.4-1 A lawyer must not act or continue to act for a client where
there is a conflict of interest, except as permitted under this Code.

Commentary

[1] Lawyers have an ethical duty to avoid conflicts of interest. Some
cases involving conflicts of interest will fall within the scope of the
bright line rule as articulated by the Supreme Court of Canada. The
bright line rule prohibits a lawyer or law firm from representing one
client whose legal interests are directly adverse to the immediate
legal interests of another client even if the matters are unrelated
unless the clients consent. However, the bright line rule cannot be
used to support tactical abuses and will not apply in the exceptional
cases where it is unreasonable for the client to expect that the lawyer
or law firm will not act against it in unrelated matters. See also rule
3.4-2 and commentary [6].

[2] In cases where the bright line rule is inapplicable, the lawyer or
law firm will still be prevented from acting if representation of the
client would create a substantial risk that the lawyer’s representation

3.4 Conflict

Duty to avoid conflict of interest

3.4-1 A lawsyerlicensee must not act or continue to act for a client
where there is a conflict of interest, except as permitted under this
Code.

Commentary{

“[1] In a real property transaction, a lawyer may act for more than
one party with different interests only in the circumstances permitted

by Appendix C.

[22] LawyerLicensees have an ethical duty to avoid a conflict of
interest. Some cases involving conflicts of interest will fall within the
scope of the bright line rule as articulated by the Supreme Court of
Canada. The bright line rule prohibits a lawyerlicensee or law firm
from representing one client whose legal interests are directly
adverse to the immediate legal interests of another client even if the
matters are unrelated unless the clients consent. However, the bright
line rule cannot be used to support tactical abuses and will not apply
in the exceptional cases where it is unreasonable for the client to
expect that the lawarerlicensee or law firm will not act against it in
unrelated matters. See also Cede+uteRule 3.4-2 (Consent) and
commentary [6].

[23] In cases where the bright line rule is inapplicable, the
fawyerlicensee or law firm will still be prevented from acting if
representation of the client would create a substantial risk that the

Commented [A1]: The Law Society implementation of the
Model Code adds “[0.1] In a real property transaction, a
lawyer may act for more than one party with different
interests only in the circumstances permitted by Appendix
C.” Recommendation to include this language.
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of the client would be materially and adversely affected by the
lawyer’s own interests or by the lawyer’s duties to another current
client, a former client, or a third person. The risk must be more than a
mere possibility; there must be a genuine, serious risk to the duty of
loyalty or to client representation arising from the retainer.

[3] This rule applies to a lawyer's representation of a client in all
circumstances in which the lawyer acts for, provides advice to or
exercises judgment on behalf of a client. Effective representation may
be threatened where a lawyer is tempted to prefer other interests
over those of his or her own client: the lawyer's own interests, those
of a current client, a former client, or a third party.

[4] [deleted]

The Fiduciary Relationship, the Duty of Loyalty and
Conflicting Interests

[5] The rule governing conflicts of interest is founded in the duty of
loyalty which is grounded in the law governing fiduciaries. The
lawyer-client relationship is based on trust. It is a fiduciary
relationship and as such, the lawyer has a duty of loyalty to the client.
To maintain public confidence in the integrity of the legal profession
and the administration of justice, in which lawyers play a key role, it is
essential that lawyers respect the duty of loyalty. Arising from the
duty of loyalty are other duties, such as a duty to commit to the
client’s cause, the duty of confidentiality, the duty of candour and the
duty to avoid conflicting interests.

fawyerlicensee’s representation of the client would be materially and
adversely affected by the fawyerlicensee’s own interests or by the
lawyerlicensee’s duties to another current client, a former client, or a
third person. The risk must be more than a mere possibility; there
must be a genuine, serious risk to the duty of loyalty or to client
representation arising from the retainer.

[34] This Cede-ruleRule applies to a lawyerlicensee's representation
of a client in all circumstances in which the lawyerlicensee acts for,
provides advice to or exercises judgment on behalf of a client.
Effective representation may be threatened where a lawyerlicensee is
tempted to prefer other interests over those of their own client: the
fawyerlicensee's own interests, those of a current client, a former
client, or a third party.

The fiduciary relationship, the duty of loyalty and
conflicting interests

[5] The rule governing conflict of interest is founded in the duty of
loyalty which is grounded in the law governing fiduciaries. The
lawyrerlicensee-client relationship is based on trust. It is a fiduciary
relationship and as such, the fawyerlicensee has a duty of loyalty to
the client. To maintain public confidence in the integrity of the legal
professions and the administration of justice, in which
fawyerlicensees play a key role, it is essential that fawyerlicensees
respect the duty of loyalty. Arising from the duty of loyalty are other
duties, such as a duty to commit to the client’s cause, the duty of
confidentiality, the duty of candour and the duty not to actin a
conflict of interest.

| Commented [A2]: The Law Society implementation of the

Model Code retains the deleted provision “Representation
[4] Representation means acting for a client and includes the
lawyer advice to and judgment on behalf of the client.”
“Representation” occurs 81 times in the Model Code.

In general, the use of the term is consistent with the deleted
commentary [4]. Recommend retaining the definition but
include in the definitions at the beginning of the Model
Code.
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[6] A client must be assured of the lawyer’s undivided loyalty, free
from any material impairment of the lawyer and client relationship.
The relationship may be irreparably damaged where the lawyer’s
representation of one client is directly adverse to another client’s
immediate legal interests. One client may legitimately fear that the
lawyer will not pursue the representation out of deference to the
other client.

Other Duties Arising from the Duty of Loyalty

[7] The lawyer’s duty of confidentiality is owed to both current and
former clients, with the related duty not to attack the legal work
done during a retainer or to undermine the former client’s position
on a matter that was central to the retainer.

[8] The lawyer’s duty of commitment to the client’s cause prevents
the lawyer from summarily and unexpectedly dropping a client to
circumvent conflict of interest rules. The client may legitimately feel
betrayed if the lawyer ceases to act for the client to avoid a conflict of
interest.

[9] The duty of candour requires a lawyer or law firm to advise an
existing client of all matters relevant to the retainer.

Identifying Conflicts

[10] A lawyer should examine whether a conflict of interest exists not
only from the outset but throughout the duration of a retainer
because new circumstances or information may establish or reveal a
conflict of interest. Factors for the lawyer’s consideration in
determining whether a conflict of interest exists include:

[6] A client must be assured of the lawayerlicensee’s undivided loyalty,
free from any material impairment of the lawyerlicensee and client
relationship. The relationship may be irreparably damaged where the
lawyerlicensee’s representation of one client is directly adverse to
another client’s immediate legal interests. One client may
legitimately fear that the lawsrerlicensee will not pursue the
representation out of deference to the other client.

Other duties arising from the duty of loyalty

[7] The lawyerlicensee’s duty of confidentiality is owed to both
current and former clients, with the related duty not to attack the
legal work done during a retainer or to undermine the former client’s
position on a matter that was central to the retainer.

[8] The lawsyerlicensee’s duty of commitment to the client’s cause
prevents the lawyerlicensee from summarily and unexpectedly
dropping a client to circumvent conflict of interest Cede-rulerules.
The client may legitimately feel betrayed if the lawsrerlicensee ceases
to act for the client to avoid a conflict of interest.

[9] The duty of candour requires a fawyerlicensee or law firm to
advise an existing client of all matters relevant to the retainer.

Identifying a conflict

[10] A fawyerlicensee should examine whether a conflict of interest
exists not only from the outset but throughout the duration of a
retainer because new circumstances or information may establish or
reveal a conflict of interest. Factors for the lawsyerlicensee’s
consideration in determining whether a conflict of interest exists
include:
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(a) the immediacy of the legal interests;

(b) whether the legal interests are directly adverse;
(c) whether the issue is substantive or procedural;
(d) the temporal relationship between the matters;

(e) the significance of the issue to the immediate and long-term
interests of the clients involved; and

(f) the clients' reasonable expectations in retaining the lawyer for the
particular matter or representation.

Examples of areas where conflicts of interest may
occur

[11] Conflicts of interest can arise in many different circumstances.
The following examples are intended to provide illustrations of
circumstances that may give rise to conflicts of interest. The examples
are not exhaustive.

(a) Alawyer acts as an advocate in one matter against a person when
the lawyer represents that person on some other matter.

(b) A lawyer provides legal advice on a series of commercial
transactions to the owner of a small business and at the same time
provides legal advice to an employee of the business on an
employment matter, thereby acting for clients whose legal interests
are directly adverse.

(c) A lawyer, an associate, a law partner or a family member has a
personal financial interest in a client’s affairs or in a matter in which

(a) the immediacy of the legal interests;

(b) whether the legal interests are directly adverse;
(c) whether the issue is substantive or procedural;
(d) the temporal relationship between the matters;

(e) the significance of the issue to the immediate and long-term
interests of the clients involved; and

(f) the clients' reasonable expectations in retaining the lawyerlicensee
for the particular matter or representation.

Examples of areas where a conflict of interest may
occur

[11] A conflict of interest can arise in many different circumstances.
The following examples are intended to provide illustrations of
circumstances that may give rise to a conflict of interest. The
examples are not exhaustive.

(a) A lawyerlicensee acts as an advocate in one matter against a
person when the fawyerlicensee represents that person on some
other matter.

(b) A fawyerlicensee provides legal advice-ena-series-of-commercial
transactionsto-the-ownerof asmal-business fto a small business on a
series of commercial transactions and at the same time provides legal

advice to an employee of the business on an employment matter,
thereby acting for clients whose legal interests are directly adverse.

(c) A laweyerlicensee, an associate, a law partner or a family member
has a personal financial interest in a client’s affairs or in a matter in

| Commented [A3]: The Law Society’s implementation

reverses the order of the words and eliminates “the owner”.
The Law Society implementation may be more accurate in
light of the concluding observation about acting for clients
whose legal interests are adverse, since the “owner” may
not be the client if the business is incorporated or otherwise
a separate legal entity. Recommendation is to use the Law
Society’s language.
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the lawyer is requested to act for a client, such as a partnership
interest in some joint business venture with a client.

i. A lawyer owning a small number of shares of a publicly traded
corporation would not necessarily have a conflict of interest in acting
for the corporation because the holding may have no adverse
influence on the lawyer’s judgment or loyalty to the client.

(d) A lawyer has a sexual or close personal relationship with a client.

i. Such a relationship may conflict with the lawyer’s duty to provide
objective, disinterested professional advice to the client. The
relationship may obscure whether certain information was acquired
in the course of the lawyer and client relationship and may jeopardize
the client’s right to have all information concerning his or her affairs
held in strict confidence. The relationship may in some circumstances
permit exploitation of the client by his or her lawyer. If the lawyer is a
member of a firm and concludes that a conflict exists, the conflict is
not imputed to the lawyer’s firm, but would be cured if another
lawyer in the firm who is not involved in such a relationship with the
client handled the client’s work.

(e) A lawyer or his or her law firm acts for a public or private
corporation and the lawyer serves as a director of the corporation.

i. These two roles may result in a conflict of interest or other
problems because they may

A. affect the lawyer’s independent judgment and fiduciary obligations
in either or both roles,

which the lawyerlicensee is requested to act for a client, such as a
partnership interest in some joint business venture with a client.

(i) A lawarerlicensee owning a small number of shares of a publicly
traded corporation would not necessarily have a conflict of interest in
acting for the corporation because the holding may have no adverse
influence on the fawyerlicensee’s judgment or loyalty to the client.

(d) A lawsyerlicensee has a sexual or close personal relationship with a
client.

(i) Such a relationship may conflict with the lawsyrerlicensee’s duty to
provide objective, disinterested professional advice to the client. The
relationship may obscure whether certain information was acquired
in the course of the lawyerlicensee and client relationship and may
jeopardize the client’s right to have all information concerning the
client's affairs held in strict confidence. The relationship may in some
circumstances permit exploitation of the client by the lawyerlicensee.
If the lawyerlicensee is at a law firm and concludes that a conflict
exists, the conflict is not imputed to the fawyerlicensee’s law firm, but
could be cured if another fawyerlicensee in the law firm who is not
involved in such a relationship with the client handled the client’s
work.

(e) A lawayerlicensee or a tawyerlicensee's law firm acts for a public or
private corporation and the tawyerlicensee serves as a director of the
corporation.

(i) These two roles may result in a conflict of interest or other
problems because they may

1. affect the lawyerlicensee’s independent judgment and fiduciary
obligations in either or both roles,
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B. obscure legal advice from business and practical advice,
C. jeopardize the protection of lawyer and client privilege, and

D. disqualify the lawyer or the law firm from acting for the
organization.

(f) Sole practitioners who practise with other lawyers in cost-sharing
or other arrangements represent clients on opposite sides of a
dispute.

i. The fact or the appearance of such a conflict may depend on the
extent to which the lawyers’ practices are integrated, physically and
administratively, in the association.

The Role of the Court and Law Societies

[12] These rules set out ethical standards to which all members of the
profession must adhere. The courts have a separate supervisory role
over court proceedings. In that role, the courts apply fiduciary
principles developed by the courts to govern lawyers’ relationships
with their clients, to ensure the proper administration of justice. A
breach of the rules on conflicts of interest may lead to sanction by a
law society even where a court dealing with the case may decline to
order disqualification as a remedy.

2. obscure legal advice from business and practical advice,

3. jeopardize the protection of lawyerlicensee and client privilege,
and

4. disqualify the fawsyerlicensee or the law firm from acting for the
organization.

(f) Sole practitioners who practise with other lawyerlicensees in cost-
sharing or other arrangements represent clients on opposite sides of
a dispute.

(i) The fact or the appearance of such a conflict may depend on the
extent to which the lawyerlicensees’ practices are integrated,
physically and administratively, in the association.

The role of the court and law societies

[12] These Cede-rulesrules set out ethical standards to which all
members of the professions must adhere. The courts have a separate
supervisory role over court proceedings. In that role, the courts apply
fiduciary principles developed by the courts to govern
lawyerlicensees’ relationships with their clients, to ensure the proper
administration of justice. A breach of the Cedesection-rule on conflict
of interest may lead to sanction by a law society even where a court
dealing with the case may decline to order disqualification as a
remedy.
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Consent

3.4-2 A lawyer must not represent a client in a matter when there is a
conflict of interest unless there is express or implied consent from all
affected clients and the lawyer reasonably believes that he or she is
able to represent the client without having a material adverse effect
upon the representation of or loyalty to the client or another client.

(a) Express consent must be fully informed and voluntary after
disclosure.

(b) Consent may be inferred and need not be in writing where all of
the following apply:

i. the client is a government, financial institution, publicly traded or
similarly substantial entity, or an entity with in-house counsel;

ii. the matters are unrelated;

iii. the lawyer has no relevant confidential information from one
client that might reasonably affect the other; and

iv. the client has commonly consented to lawyers acting for and
against it in unrelated matters.

Commentary
Disclosure and consent
[1] Disclosure is an essential requirement to obtaining a client’s

consent and arises from the duty of candour owed to the client.
Where it is not possible to provide the client with adequate

Consent

3.4-2 A lawyerlicensee must not represent a client in a matter when
there is a conflict of interest unless there is express or implied
consent from all clients and the lawsrerlicensee reasonably believes
that they are able to represent each client without having a material
adverse effect upon the representation of or loyalty to the other
client.

(a) Express consent must be fully informed and voluntary after
disclosure.

(b) Consent may be inferred and need not be in writing where all of
the following apply:

(i) the client is a government, financial institution, publicly traded or
similarly substantial entity, or an entity with in-house counsel;

(i) the matters are unrelated;

(iii) the fawarerlicensee has no relevant confidential information from
one client that might reasonably affect the other; and

(iv) the client has commonly consented to lawsrerlicensees acting for
and against it in unrelated matters.

Commentary
Disclosure and consent
[1] Disclosure is an essential requirement to obtaining a client’s

consent and arises from the duty of candour owed to the client.
Where it is not possible to provide the client with adequate
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disclosure because of the confidentiality of the information of
another client, the lawyer must decline to act.

[2] Disclosure means full and fair disclosure of all information
relevant to a person’s decision in sufficient time for the person to
make a genuine and independent decision, and the taking of
reasonable steps to ensure understanding of the matters disclosed.

The lawyer therefore should inform the client of the relevant
circumstances and the reasonably foreseeable ways that the conflict
of interest could adversely affect the client’s interests. This would
include the lawyer’s relations to the parties and any interest in or
connection with the matter.

[2A] While this rule does not require that a lawyer advise a client to
obtain independent legal advice about the conflict of interest, in
some cases the lawyer should recommend such advice. This is to
ensure that the client’s consent is informed, genuine and uncoerced,
especially if the client is vulnerable or not sophisticated.

[3] Following the required disclosure, the client can decide whether
to give consent. As important as it is to the client that the lawyer’s
judgment and freedom of action on the client’s behalf not be subject
to other interests, duties or obligations, in practice this factor may
not always be decisive. Instead, it may be only one of several factors
that the client will weigh when deciding whether or not to give the
consent referred to in the rule. Other factors might include, for
example, the availability of another lawyer of comparable expertise
and experience, the stage that the matter or proceeding has reached,
the extra cost, delay and inconvenience involved in engaging another
lawyer, and the latter’s unfamiliarity with the client and the client’s
affairs.

disclosure because of the confidentiality of the information of
another client, the lawyerlicensee must decline to act.

\[2] Disclosure means full and fair disclosure of all information
relevant to a person’s decision in sufficient time for the person to
make a genuine and independent decision, and the taking of

reasonable steps to ensure understanding of the matters disclosed. |

The lawyerlicensee should inform the client of the relevant
circumstances and the reasonably foreseeable ways that the conflict
of interest could adversely affect the client’s interests. This would
include the lawyerlicensee’s relations to the parties and any interest
in or connection with the matter.

[2.1] While this Cederulerule does not require that a lawsrerlicensee
advise a client to obtain independent legal advice about the conflict
of interest, in some cases the lawyrerlicensee should recommend
such advice. This is to ensure that the client’s consent is informed,
genuine and uncoerced, especially if the client is vulnerable or not
sophisticated.

[3] Following the required disclosure, the client can decide whether
to give consent. As important as it is to the client that the
fawyerlicensee’s judgment and freedom of action on the client’s
behalf not be subject to other interests, duties or obligations, in
practice this factor may not always be decisive. Instead, it may be
only one of several factors that the client will weigh when deciding
whether or not to give the consent referred to in this Cede-rulerule.
Other factors might include, for example, the availability of another
fawyerlicensee of comparable expertise and experience, the stage
that the matter or proceeding has reached, the extra cost, delay and
inconvenience involved in engaging another fawyerlicensee, and the
latter’s unfamiliarity with the client and the client’s affairs.

| Commented [A4]: The Law Society implementation of the

Model Code includes this section in the definitions where it
is more general to the entirety of the CPC. There are 53
instances of the word “disclosure” in the Model Code.

In both the Model Code and the Law Society
implementation, there are instances of the word
“disclosure” where the term is used differently than the
definition here (Model Code) or at in the definitions at the
beginning (LSBC version). Most often the term is used in its
ordinary sense of disclosing something. The term is also
used in the technical sense of the disclosure required in
criminal proceedings. To be accurate, the definition here or
at the beginning of the Code would have to provide that it
only applies where appropriate. Recommendation is retain
the definition in Law Society implementation so that it
applies throughout the CPC but add that applies where
appropriate.
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Consent in Advance

[4] A lawyer may be able to request that a client consent in advance
to conflicts that might arise in the future. As the effectiveness of such
consent is generally determined by the extent to which the client
reasonably understands the material risks that the consent entails,
the more comprehensive the explanation of the types of future
representations that might arise and the actual and reasonably
foreseeable adverse consequences of those representations, the
greater the likelihood that the client will have the requisite
understanding. A general, open-ended consent will ordinarily be
ineffective because it is not reasonably likely that the client will have
understood the material risks involved. If the client is an experienced
user of the legal services involved and is reasonably informed
regarding the risk that a conflict may arise, such consent is more likely
to be effective, particularly if, for example, the client is independently
represented by other counsel in giving consent and the consent is
limited to future conflicts unrelated to the subject of the
representation.

[5] While not a pre-requisite to advance consent, in some
circumstances it may be advisable to recommend that the client
obtain independent legal advice before deciding whether to provide
consent. Advance consent must be recorded, for example in a
retainer letter.

Implied consent

[6] In limited circumstances consent may be implied, rather than
expressly granted. In some cases it may be unreasonable for a client
to claim that it expected that the loyalty of the lawyer or law firm
would be undivided and that the lawyer or law firm would refrain

Consent in advance

[4] A lawyerlicensee may be able to request that a client consent in
advance to a conflict of interest that might arise in the future. As the
effectiveness of such consent is generally determined by the extent
to which the client reasonably understands the material risks that the
consent entails, the more comprehensive the explanation of the
types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those
representations, the greater the likelihood that the client will have
the requisite understanding. A general, open-ended consent will
ordinarily be ineffective because it is not reasonably likely that the
client will have understood the material risks involved. If the client is
an experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, such consent is
more likely to be effective, particularly if, for example, the client is
independently represented by another lawsyerlicensee in giving
consent and the consent is limited to a future conflict unrelated to
the subject of the representation.

[5] While not a pre-requisite to advance consent, in some
circumstances it may be advisable to recommend that the client
obtain independent legal advice before deciding whether to provide
consent. Advance consent must be recorded, for example in a
retainer letter.

Implied consent

[6] In limited circumstances consent may be implied, rather than
expressly granted. In some cases it may be unreasonable for a client
to claim that it expected that the loyalty of the lawsyerlicensee or law
firm would be undivided and that the lawsyerlicensee or law firm
would refrain from acting against the client in unrelated matters. In
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from acting against the client in unrelated matters. In considering
whether the client’s expectation is reasonable, the nature of the
relationship between the lawyer and client, the terms of the retainer
and the matters involved must be considered. Governments,
chartered banks and entities that might be considered sophisticated
consumers of legal services may accept that lawyers may act against
them in unrelated matters where there is no danger of misuse of
confidential information. The more sophisticated the clientis as a
consumer of legal services, the more likely it will be that an inference
of consent can be drawn. The mere nature of the client is not,
however, a sufficient basis upon which to assume implied consent;
the matters must be unrelated, the lawyer must not possess
confidential information from one client that could affect the other
client, and there must be a reasonable basis upon which to conclude
that the client has commonly accepted that lawyers may act against it
in such circumstances.

considering whether the client’s expectation is reasonable, the nature
of the relationship between the lawyerlicensee and client, the terms
of the retainer and the matters involved must be considered.
Governments, chartered banks and entities that might be considered
sophisticated consumers of legal services may accept that
lawyerlicensees may act against them in unrelated matters where
there is no danger of misuse of confidential information. The more
sophisticated the client is as a consumer of legal services, the more
likely it will be that an inference of consent can be drawn. The mere
nature of the client is not, however, a sufficient basis upon which to
assume implied consent; the matters must be unrelated, the
fawyerlicensee must not possess confidential information from one
client that could affect the other client, and there must be a
reasonable basis upon which to conclude that the client has
commonly accepted that lawyerlicensees may act against it in such
circumstances.
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Short-term Summary Legal Services

3.4-2A In rules 3.4-2B to 3.4-2D “Short-term summary legal services”
means advice or representation to a client under the auspices of a
pro bono or not-for-profit legal services provider with the expectation
by the lawyer and the client that the lawyer will not provide
continuing legal services in the matter.

3.4-2B A lawyer may provide short-term summary legal services
without taking steps to determine whether there is a conflict of
interest.

3.4-2C Except with consent of the clients as provided in rule 3.4-2, a
lawyer must not provide, or must cease providing short-term
summary legal services to a client where the lawyer knows or
becomes aware that there is a conflict of interest.

3.4-2D A lawyer who provides short-term summary legal services
must take reasonable measures to ensure that no disclosure of the
client's confidential information is made to another lawyer in the
lawyer’s firm.

Commentary

[1] Short-term summary legal service and duty counsel programs are
usually offered in circumstances in which it may be difficult to
systematically screen for conflicts of interest in a timely way, despite
the best efforts and existing practices and procedures of the not-for-
profit legal services provider and the lawyers and law firms who
provide these services. Performing a full conflicts screening in
circumstances in which the short-term summary services described in
these rules are being offered can be very challenging given the

Short-term summary legal services

3.4-2A In Cederulesrule 3.4-11.2 to 3.4-11.4 “short-term summary
legal services” means advice or representation to a client under the
auspices of a pro bono or not-for-profit legal services provider with
the expectation by the lawsrerlicensee and the client that the
fawyerlicensee will not provide continuing legal services in the
matter.

3.4-2B A lawyerlicensee may provide short-term summary legal
services without taking steps to determine whether there is a conflict
of interest.

3.4-2C Except with consent of the clients as provided in Cederulerule
3.4-2 (Consent), a lawyerlicensee must not provide, or must cease
providing short-term summary legal services to a client where the
fawyerlicensee knows or becomes aware that there is a conflict of
interest.

3.4-2D A lawyerlicensee who provides short-term summary legal
services must take reasonable measures to ensure that no disclosure
of the client's confidential information is made to another

fawyerlicensee in the lawyerlicensee’s law firm.

Commentary

[1] Short-term summary legal service and duty counsel programs are
usually offered in circumstances in which it may be difficult to
systematically screen for a conflict of interest in a timely way, despite
the best efforts and existing practices and procedures of the not-for-
profit legal services provider and the lawyerlicensees and law firms
who provide these services. Performing a full conflict screening in
circumstances in which the short-term summary services described in
these Coederulerules are being offered can be very challenging given

| Commented [A5]: The Law Society implementation of the

Model Code includes the same rules and commentary on
short-term summary legal services as the Model Code but
places it following rule 3.4-11 rather than following 3.4-2.
Recommendation is to retain the Model Code location and
numbering.
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timelines, volume and logistics of the setting in which the services are
provided.

[2] The limited nature of short-term summary legal services
significantly reduces the risk of conflicts of interest with other
matters being handled by the lawyer’s firm. Accordingly, the lawyer is
disqualified from acting for a client receiving short-term summary
legal services only if the lawyer has actual knowledge of a conflict of
interest between the client receiving short-term summary legal
services and an existing client of the lawyer or an existing client of the
pro bono or not-for-profit legal services provider or between the
lawyer and the client receiving short-term summary legal services.

[3] Confidential information obtained by a lawyer providing the
services described in Rules 3.4-2A-2D will not be imputed to the
lawyers in the lawyer’s firm or to non-lawyer partners or associates in
a multi-discipline partnership. As such, these individuals may
continue to act for another client adverse in interest to the client who
is obtaining or has obtained short-term summary legal services, and
may act in future for another client adverse in interest to the client
who is obtaining or has obtained short-term summary legal services.

[4] In the provision of short-term summary legal services, the lawyer’s
knowledge about possible conflicts of interest is based on the
lawyer’s reasonable recollection and information provided by the
client in the ordinary course of consulting with the pro bono or not-
for-profit legal services provider to receive its services.

the timelines, volume and logistics of the setting in which the services
are provided.

[2] The limited nature of short-term summary legal services
significantly reduces the risk of a conflict of interest with other
matters being handled by the fawyerlicensee’s law firm. Accordingly,
the lawyerlicensee is disqualified from acting for a client receiving
short-term summary legal services only if the fawyerlicensee has
actual knowledge of a conflict of interest between the client receiving
short-term summary legal services and an existing client of the
lawyrerlicensee or an existing client of the pro bono or not-for-profit
legal services provider or between the lawyerlicensee and the client
receiving short-term summary legal services.

[3] Confidential information obtained by a tawyerlicensee providing
the services described in Cederulesrules 3.4-11.1 to 3.4-11.4 will not
be imputed to the lawsrerlicensees in the lawsrerlicensee’s law firm or
to non-lawarerlicensee partners or associates in a multi-disciplinary
partnership. As such, these individuals may continue to act for
another client adverse in interest to the client who is obtaining or has
obtained short-term summary legal services, and may act in future
for another client adverse in interest to the client who is obtaining or
has obtained short-term summary legal services.

[4] In the provision of short-term summary legal services, the
lawyerlicensee’s knowledge about a possible conflict of interest is
based on the fawsrerlicensee’s reasonable recollection and
information provided by the client in the ordinary course of
consulting with the pro bono or not-for-profit legal services provider
to receive its services.

59



FLSC Model Code May 9, 2024

LSBC Model Code May 2025

Dispute

3.4-3 Despite rule 3.4-2, a lawyer must not represent opposing
parties in a dispute.

Commentary

[1] A lawyer representing a client who is a party in a dispute with
another party or parties must competently and diligently develop and
argue the position of the client. In a dispute, the parties’ immediate
legal interests are clearly adverse. If the lawyer were permitted to act
for opposing parties in such circumstances even with consent, the
lawyer’s advice, judgment and loyalty to one client would be
materially and adversely affected by the same duties to the other
client or clients. In short, the lawyer would find it impossible to act
without offending these rules.

Dispute

3.4-3 Despite Code rule 3.4-2, a lawyer must not represent opposing
parties in a dispute.

Commentary

[1] A fawrerlicensee representing a client who is a party in a dispute
with another party or parties must competently and diligently
develop and argue the position of the client. In a dispute, the parties’
immediate legal interests are clearly adverse. If the lawyerlicensee
were permitted to act for opposing parties in such circumstances
even with consent, the lawyerlicensee’s advice, judgment and loyalty
to one client would be materially and adversely affected by the same
duties to the other client or clients. In short, the lawsyerlicensee
would find it impossible to act without offending these rules.
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Concurrent Representation with
protection of confidential client

information

3.4-4 Where there is no dispute among the clients about the matter
that is the subject of the proposed representation, two or more
lawyers in a law firm may act for current clients with competing
interests and may treat information received from each client as
confidential and not disclose it to the other clients, provided that:

(a) disclosure of the risks of the lawyers so acting has been made to
each client;

(b) the lawyer recommends each client receive independent legal
advice, including on the risks of concurrent representation;

(c) the clients each determine that it is in their best interests that the
lawyers so act and consent to the concurrent representation;

(d) each client is represented by a different lawyer in the firm;

(e) appropriate screening mechanisms are in place to protect
confidential information; and

(f) all lawyers in the law firm withdraw from the representation of all
clients in respect of the matter if a dispute that cannot be resolved
develops among the clients.

Concurrent representation with protection
of confidential client information

3.4-4 Where there is no dispute among the clients about the matter
that is the subject of the proposed representation, two or more
fawyrerlicensees in a law firm may act for current clients with
competing interests and may treat information received from each
client as confidential and not disclose it to the other clients, provided
that:

(a) disclosure of the risks of the lawserlicensees so acting has been
made to each client;

(b) each client consents after having received independent legal
advice, including on the risks of concurrent representation;

(c) the clients each determine that it is in their best interests that the
fawyerlicensees so act;

(d) each client is represented by a different lawyerlicensee in the law
firm;
(e) appropriate screening mechanisms are in place to protect

confidential information; and

(f) all fawryerlicensees in the law firm withdraw from the
representation of all clients in respect of the matter if a dispute that
cannot be resolved develops among the clients.
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Commentary

[1] This rule provides guidance on concurrent representation, which is
permitted in limited circumstances. Concurrent representation is not
contrary to the rule prohibiting representation where there is a
conflict of interest provided that the clients are fully informed of the
risks and understand that if a dispute arises among the clients that
cannot be resolved the lawyers may have to withdraw, resulting in
potential additional costs.

[2] An example is a law firm acting for a number of sophisticated
clients in a matter such as competing bids in a corporate acquisition
in which, although the clients’ interests are divergent and may
conflict, the clients are not in a dispute. Provided that each client is
represented by a different lawyer in the firm and there is no real risk
that the firm will not be able to properly represent the legal interests
of each client, the firm may represent both even though the subject
matter of the retainers is the same. Whether or not a risk of
impairment of representation exists is a question of fact.

[3] The basis for the advice described in the rule from both the
lawyers involved in the concurrent representation and those giving
the required independent legal advice is whether concurrent
representation is in the best interests of the clients. Even where all
clients consent, the lawyers should not accept a concurrent retainer if
the matter is one in which one of the clients is less sophisticated or
more vulnerable than the other.

[4] In cases of concurrent representation lawyers should employ, as
applicable, the reasonable screening measures to ensure non-

Commentary

[1] this Cede+ruteRule provides guidance on concurrent
representation, which is permitted in limited circumstances.
Concurrent representation is not contrary to the Cederulerule
prohibiting representation where there is a conflict of interest
provided that the clients are fully informed of the risks and
understand that if a dispute arises among the clients that cannot be
resolved the lawyerlicensees may have to withdraw, resulting in
potential additional costs.

[2] An example is a law firm acting for a number of sophisticated
clients in a matter such as competing bids in a corporate acquisition
in which, although the clients’ interests are divergent and may
conflict, the clients are not in a dispute. Provided that each client is
represented by a different lawsyerlicensee in the law firm and there is
no real risk that the law firm will not be able to properly represent
the legal interests of each client, the law firm may represent both
even though the subject matter of the retainers is the same. Whether
or not a risk of impairment of representation exists is a question of
fact.

[3] The basis for the advice described in this Cede+rulerule, from both
the lawyerlicensees involved in the concurrent representation and
those giving the required independent legal advice, is whether
concurrent representation is in the best interests of the clients. Even
where all clients consent, the lawsyerlicensees should not accept a
concurrent retainer if the matter is one in which one of the clients is
less sophisticated or more vulnerable than the other.

[4] In cases of concurrent representation tawsrerlicensees should
employ, as applicable, the reasonable screening measures to ensure
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disclosure of confidential information within the firm set out in the
rule on conflicts from transfer between law firms (see Rule 3.4-20).

non-disclosure of confidential information within the law firm set out
in rule on conflicts from transfer between law firms (see Rrule 3.4-20)
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Joint Retainers

3.4-5 Before a lawyer acts in a matter or transaction for more than
one client, the lawyer must advise each of the clients that:

(a) the lawyer has been asked to act for both or all of them;

(b) no information received in connection with the matter from one
client can be treated as confidential so far as any of the others are
concerned; and

(c) if a conflict develops that cannot be resolved, the lawyer cannot
continue to act for both or all of them and may have to withdraw
completely.

Commentary

[1] Although this rule does not require that a lawyer advise clients to
obtain independent legal advice before the lawyer may accept a joint
retainer, in some cases, the lawyer should recommend such advice to
ensure that the clients’ consent to the joint retainer is informed,
genuine and uncoerced. This is especially so when one of the clients is
less sophisticated or more vulnerable than the other.

[2] A lawyer who receives instructions from spouses or partners to
prepare one or more wills for them based on their shared
understanding of what is to be in each will should treat the matter as
a joint retainer and comply with rule 3.4-5. Further, at the outset of
this joint retainer, the lawyer should advise the spouses or partners

Joint retainers

3.4-5 Before a fawyerlicensee is retained by more than one clientin a
matter or transaction, the fawyerlicensee must advise each of the
clients that:

(a) the fawsyerlicensee has been asked to act for both or all of them;

(b) no information received in connection with the matter from one
client can be treated as confidential so far as any of the others are
concerned; and

(c) if a conflict develops that cannot be resolved, the lawsyrerlicensee
cannot continue to act for both or all of them and may have to
withdraw completely.

Commentary

[1] Although this Cede+uteRule does not require that a
fawyerlicensee advise clients to obtain independent legal advice
before the lawsrerlicensee may accept a joint retainer, in some cases,
the lawyerlicensee should recommend such advice to ensure that the
clients’ consent to the joint retainer is informed, genuine and
uncoerced. This is especially so when one of the clients is less
sophisticated or more vulnerable than the other.

[2] A lawyerlicensee who receives instructions from spouses or
partners to prepare one or more wills for them based on their shared
understanding of what is to be in each will should treat the matter as
a joint retainer and comply with this Cederulerule. Further, at the
outset of this joint retainer, the lawarerlicensee should advise the
spouses or partners that, if subsequently only one of them were to
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that, if subsequently only one of them were to communicate new
instructions, such as instructions to change or revoke a will:

(a) the subsequent communication would be treated as a request for
a new retainer and not as part of the joint retainer;

(b) in accordance with Rule 3.3-1, the lawyer would be obliged to
hold the subsequent communication in strict confidence and not
disclose it to the other spouse or partner; and

(c) the lawyer would have a duty to decline the new retainer, unless:

(i) the spouses or partners had annulled their marriage, divorced,
permanently ended their conjugal relationship or permanently ended
their close personal relationship, as the case may be;

(i) the other spouse or partner had died; or

(iii) the other spouse or partner was informed of the subsequent
communication and agreed to the lawyer acting on the new
instructions.

[3] After advising the spouses or partners in the manner described
above, the lawyer should obtain their consent to act in accordance
with rule 3.4-7.

3.4-6 If a lawyer has a continuing relationship with a client for whom
the lawyer acts regularly, before the lawyer accepts joint
employment for that client and another client in a matter or
transaction, the lawyer must advise the other client of the continuing
relationship and recommend that the client obtain independent legal
advice about the joint retainer.

communicate new instructions, such as instructions to change or
revoke a will:

(a) the subsequent communication would be treated as a request for
a new retainer and not as part of the joint retainer;

(b) in accordance with Cede+rulerule 3.3-1 (Confidential information),
the lawyerlicensee would be obliged to hold the subsequent
communication in strict confidence and not disclose it to the other
spouse or partner; and

(c) the fawnrerlicensee would have a duty to decline the new retainer,
unless:

(i) the spouses or partners had annulled their marriage, divorced,
permanently ended their conjugal relationship or permanently ended
their close personal relationship, as the case may be;

(ii) the other spouse or partner had died; or

(iii) the other spouse or partner was informed of the subsequent
communication and agreed to the lawyerlicensee acting on the new
instructions.

[3] After advising the spouses or partners in the manner described
above, the lawsyerlicensee should obtain their consent to act in
accordance with Cederulerule 3.4-7.

3.4-6 If a lawnrerlicensee has a continuing relationship with a client for
whom the lawyerlicensee acts regularly, before the lawsyerlicensee
accepts a joint retainer from that client and another client, the
fawyrerlicensee must advise the other client of the continuing
relationship and recommend that the client obtain independent legal
advice about the joint retainer.
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3.4-7 When a lawyer has advised the clients as provided under rules
3.4-5 and 3.4-6 and the parties are content that the lawyer act, the
lawyer must obtain their consent.

Commentary

[1] Consent in writing, or a record of the consent in a separate
written communication to each client is required. Even if all the
parties concerned consent, a lawyer should avoid acting for more
than one client when it is likely that a contentious issue will arise
between them or their interests, rights or obligations will diverge as
the matter progresses.

3.4-8 Except as provided by rule 3.4-9, if a contentious issue arises
between clients who have consented to a joint retainer,

(a) the lawyer must not advise them on the contentious issue and
must:

(i) refer the clients to other lawyers; or

(i) advise the clients of their option to settle the contentious issue by
direct negotiation in which the lawyer does not participate, provided:

A. no legal advice is required; and
B. the clients are sophisticated.

(b) if the contentious issue is not resolved, the lawyer must withdraw
from the joint representation.

3.4-7 When a lawyerlicensee has advised the clients as provided
under Coderulesrule 3.4-5 and 3.4-6 and the parties are content that
the lawyerlicensee act, the lawsrerlicensee must obtain their consent.

Commentary

[1] Consent in writing, or a record of the consent in a separate letter
to each client is required. Even if all the parties concerned consent, a
fawyerlicensee should avoid acting for more than one client when it is
likely that an issue contentious between them will arise or their
interests, rights or obligations will diverge as the matter progresses.

3.4-8 Except as provided by Cederulerule 3.4-9, if a contentious issue
arises between clients who have consented to a joint retainer,

(a) the fawyerlicensee must not advise them on the contentious issue
and must:

(i) refer the clients to other lawsyerlicensees; or

(i) advise the clients of their option to settle the contentious issue by
direct negotiation in which the lawyerlicensee does not participate,
provided:

1. no legal advice is required; and
2. the clients are sophisticated;

(b) if the contentious issue is not resolved, the fawsyerlicensee must
withdraw from the joint representation.
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Commentary

[1] This rule does not prevent a lawyer from arbitrating or settling, or
attempting to arbitrate or settle a dispute between two or more
clients or former clients who are not under any legal disability and
who wish to submit the dispute to the lawyer.

[2] If, after the clients have consented to a joint retainer, an issue
contentious between them or some of them arises, the lawyer is not
necessarily precluded from advising them on non-contentious
matters.

3.4-9 Subject to this rule, if clients consent to a joint retainer and also
agree that if a contentious issue arises the lawyer may continue to
advise one of them, the lawyer may advise that client about the
contentious matter and must refer the other or others to another
lawyer.

Commentary

[1] This rule does not relieve the lawyer of the obligation when the
contentious issue arises to obtain the consent of the clients when
there is or is likely to be a conflict of interest, or if the representation
on the contentious issue requires the lawyer to act against one of the
clients.

[2] When entering into a joint retainer, the lawyer should stipulate
that, if a contentious issue develops, the lawyer will be compelled to
cease acting altogether unless, at the time the contentious issue
develops, all parties consent to the lawyer’s continuing to represent
one of them. Consent given before the fact may be ineffective since

Commentary

[1] This Cederulerule does not prevent a tawyerlicensee from
arbitrating or settling, or attempting to arbitrate or settle, a dispute
between two or more clients or former clients who are not under any
legal disability and who wish to submit the dispute to the
lawyerlicensee.

[2] If, after the clients have consented to a joint retainer, an issue
contentious between them or some of them arises, the
fawyerlicensee is not necessarily precluded from advising them on
non-contentious matters.

3.4-9 Subject to this section, if clients consent to a joint retainer and
also agree that, if a contentious issue arises, the lawyerlicensee may
continue to advise one of them, the lawsrerlicensee may advise that
client about the contentious matter and must refer the other or
others to another lawyerlicensee.

Commentary

[1] This Cederulerule does not relieve the lawsrerlicensee of the
obligation, when the contentious issue arises, to obtain the consent
of the clients if there is or is likely to be a conflict of interest, or if the
representation on the contentious issue requires the lawyerlicensee
to act against one of the clients.

[2] When entering into a joint retainer, the lawsyerlicensee should
stipulate that, if a contentious issue develops, the fawarerlicensee will
be compelled to cease acting altogether unless, at the time the
contentious issue develops, all parties consent to the fawyerlicensee’s
continuing to represent one of them. Consent given before the fact
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the party granting the consent will not at that time be in possession
of all relevant information.

may be ineffective since the party granting the consent will not at
that time be in possession of all relevant information.
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Acting Against Former Clients

3.4-10 Unless the former client consents, a lawyer must not act
against a former client in:

(a) the same matter,
(b) any related matter, or

(c) any other matter if the lawyer has relevant confidential
information arising from the representation of the former client that
may prejudice that client.

Commentary

[1] This rule guards against the misuse of confidential information
from a previous retainer and ensures that a lawyer does not attack
the legal work done during a previous retainer, or undermine the
client’s position on a matter that was central to a previous retainer. It
is not improper for a lawyer to act against a former client in a fresh
and independent matter wholly unrelated to any work the lawyer has
previously done for that client if previously obtained confidential
information is irrelevant to that matter.

3.4-11 When a lawyer has acted for a former client and obtained
confidential information relevant to a new matter, another lawyer
(“the other lawyer”) in the lawyer’s firm may act in the new matter
against the former client if:

(a) the former client consents to the other lawyer acting; or

Acting against former clients

3.4-10 Unless the former client consents, a lawyer must not act
against a former client in:

(a) the same matter,

(b) any related matter, or

(c) any other matter, if the lawyerlicensee has relevant confidential
information arising from the representation of the former client that

may [prejudice thatreasonably affect the former client.

Commentary

[1] This rule guards against the misuse of confidential information
from a previous retainer and ensures that a fawyerlicensee does not
attack the legal work done during a previous retainer, or undermine
the client’s position on a matter that was central to a previous
retainer. It is not improper for a lawsrerlicensee to act against a
former client in a fresh and independent matter wholly unrelated to
any work the lawyerlicensee has previously done for that client if
previously obtained confidential information is irrelevant to that
matter.

3.4-11 When a lawyer-licensee has acted for a former client and
obtained confidential information relevant to a new matter, another
lawyer-licensee (“the other lawyer”) in the lawsrer’s-licensee’s law
firm may act in the new matter against the former client if:

(a) the former client consents to the other lawyer acting; or

| Commented [A6]: The Law Society implementation of the

Model Code replaces “prejudice that” with “may reasonably
affect the former”. The Law Society implementation adds a
reasonableness test to the evaluation of the implications for
the former client, making and broadening the scope of the
prohibition. Recommendation is to use the Law Society
language.
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(b) the law firm has:

(i) taken reasonable measures to ensure that there will be no
disclosure of the former client’s confidential information by the
lawyer to any other lawyer, any other member or employee of the
law firm, or any other person whose services the lawyer or the law
firm has retained in the new matter; and

(ii) advised the lawyer’s former client, if requested by the client, of
the measures taken.

Commentary

[1] The Commentary to rules 3.4-17 to 3.4-23 regarding conflicts from
transfer between law firms provide valuable guidance for the
protection of confidential information in the rare cases in which it is
appropriate for another lawyer in the lawyer’s firm to act against the
former client.

. (b) the law firm has:

(i) taken reasonable measures to ensure that there will be no
disclosure of the former client’s confidential information by the
lawyer to any other lawyer, any other member or employee of the
law firm, or any other person whose services the lawyer or the law
firm has retained in the new matter; and

(ii) advised the lawyer’s former client, if requested by the client, of
the measures taken.

Commentary

[1] The guidelines following commentary [3] to Code rule 3.4-20 (Law
firm disqualification) regarding lawyer transfers between law firms
transfer—betweeﬂ—law—ﬁrms‘p[oyigg valuable guidance forthe
protection of confidential information in the rare cases in which it is
appropriate for another lawyer in the lawyer’s law firm to act against

the former client.

| Commented [A7]: The Law Society implementation of the

Model Code is more specific about the source of the
information relevant to transfers between law firms and
cases where it is appropriate for lawyer in the firm to act
against a former client of another lawyer in the law firm.
Recommend using the Law Society language.
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Acting for Borrower and Lender

3.4-12 Subject to rule 3.4-14, a lawyer or two or more lawyers
practising in partnership or association must not act for or otherwise
represent both lender and borrower in a mortgage or loan
transaction.

3.4-13 In rules 3.4-14 to 3.4-16, “lending client” means a client that is
a bank, trust company, insurance company, credit union or finance
company that lends money in the ordinary course of its business.

3.4-14 Provided there is compliance with this rule, and in particular
rules 3.4-5 to 3.4-9, a lawyer may act for or otherwise represent both
lender and borrower in a mortgage or loan transaction in any of the
following situations:

(a) the lender is a lending client;

(b) the lender is selling real property to the borrower and the
mortgage represents part of the purchase price;

(c) the lawyer practises in a remote location where there are no other
lawyers that either party could conveniently retain for the mortgage
or loan transaction; or

(d) the lender and borrower are not at “arm’s length” as defined in
the Income Tax Act (Canada).

3.4-15 When a lawyer acts for both the borrower and the lender in a
mortgage or loan transaction, the lawyer must disclose to the
borrower and the lender, in writing, before the advance or release of
the mortgage or loan funds, all material information that is relevant
to the transaction.

Commentary

“ : : ”

Commented [A8]: The Law Society implementation of the
Model Code does not include this specific language.
However, both the Law Society and the Notaries Society
allow their members to act for a borrower and a lender in
some specific circumstances. For the Law Society, these
circumstances are set out in Appendix C, largely arising from
what is defined as a “simple conveyance. The same is true
for the Notaries Society which covers the circumstances in
the PRINCIPLES & GUIDELINES FOR ETHICAL &
PROFESSIONAL CONDUCT. More detail will be provided in
the briefing note.
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[1] What is material is to be determined objectively. Material
information would be facts that would be perceived objectively as
relevant by any reasonable lender or borrower. An example is a price
escalation or “flip”, where a property is re-transferred or re-sold on
the same day or within a short time period for a significantly higher
price. The duty to disclose arises even if the lender or the borrower
does not ask for the specific information.

3.4-16 If a lawyer is jointly retained by a client and a lending client in
respect of a mortgage or loan from the lending client to the other
client, including any guarantee of that mortgage or loan, the lending
client’s consent is deemed to exist upon the lawyer’s receipt of
written instructions from the lending client to act and the lawyer is
not required to:

(a) provide the advice described in rule 3.4-5 to the lending client
before accepting the retainer,

(b) provide the advice described in rule 3.4-6, or

(c) obtain the consent of the lending client as required by rule 3.4-7,
including confirming the lending client’s consent in writing, unless the
lending client requires that its consent be reduced to writing.

Commentary

[1] Rules 3.4-15 and 3.4-16 are intended to simplify the advice and
consent process between a lawyer and institutional lender clients.
Such clients are generally sophisticated. Their acknowledgement of
the terms of and consent to the joint retainer is usually confirmed in
the documentation of the transaction (e.g., mortgage loan
instructions) and the consent is generally acknowledged by such
clients when the lawyer is requested to act.
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[2] Rule 3.4-16 applies to all loans when a lawyer is acting jointly for
both the lending client and another client regardless of the purpose
of the loan, including, without restriction, mortgage loans, business
loans and personal loans. It also applies where there is a guarantee of
such a loan.
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Conflicts from Transfer Between Law Firms

Application of Rule

3.4-17 In rules 3.4-17 to 3.4-23,

“matter” means a case, a transaction, or other client representation,
but within such representation does not include offering general
“know-how” and, in the case of a government lawyer, providing
policy advice unless the advice relates to a particular client
representation.

3.4-18 Rules 3.4-17 to 3.4-23 apply when a lawyer transfers from one
law firm (“former law firm”) to another (“new law firm”), and either
the transferring lawyer or the new law firm is aware at the time of
the transfer or later discovers that:

(a) It is reasonable to believe the transferring lawyer has confidential
information relevant to the new law firm’s matter for its client; or

(b)

i. the new law firm represents a client in a matter that is the same as
or related to a matter in which a former law firm represents or
represented its client (“former client”);

ii. the interests of those clients in that matter conflict; and

iii. the transferring lawyer actually possesses relevant information
respecting that matter.

Conflict from transfer between law firms

Application of rule

3.4-17 In Cederulerules 3.4-17 to 3.4-23:

“matter” means a case, a transaction, or other client representation,
but within such representation does not include offering general
“know-how” and, in the case of a government lawyerlicensee,
providing policy advice unless the advice relates to a particular client
representation.

3.4-18 CoederulesRules 3.4-17 to 3.4-23 apply when a lawsyerlicensee
transfers from one law firm (“former law firm”) to another (“new law
firm”), and either the transferring fawsyerlicensee or the new law firm
is aware at the time of the transfer or later discovers that:

(a) It is reasonable to believe the transferring lawsyerlicensee has
confidential information relevant to the new law firm’s matter for its
client; or

(b)

(i) the new law firm represents a client in a matter that is the same as
or related to a matter in which a former law firm represents or
represented its client (“former client”);

(ii) the interests of those clients in that matter conflict; and

(iii) the transferring fawyerlicensee actually possesses relevant
information respecting that matter.

| Commented [A9]: The Law Society implementation of the

Model Code includes the following commentary:
Commentary

[2] Code rules 3.4-17 to 3.4-23 apply to lawyers sharing
space. Treating space-sharing lawyers as a law firm
recognizes:

(a) the concern that opposing clients may have about the
appearance of proximity of lawyers sharing space, and
(b) the risk that lawyers sharing space may be exposed
inadvertently to confidential information of an opposing
client.

The recommendation is that commentary [2] is not
necessary to make sense of the rules identified in the
commentary.
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Commentary

[1] The purpose of the rule is to deal with actual knowledge. Imputed
knowledge does not give rise to disqualification. As stated by the
Supreme Court of Canada in Macdonald Estate v. Martin, [1990] 3
SCR 1235, with respect to the partners or associates of a lawyer who
has relevant confidential information, the concept of imputed
knowledge is unrealistic in the era of the mega-firm.

Notwithstanding the foregoing, the inference to be drawn is that
lawyers working together in the same firm will share confidences on
the matters on which they are working, such that actual knowledge
may be presumed. That presumption can be rebutted by clear and
convincing evidence that shows that all reasonable measures, as
discussed in rule 3.4-20, have been taken to ensure that no disclosure
will occur by the transferring lawyer to the member or members of
the firm who are engaged against a former client.

[2] The duties imposed by this rule concerning confidential
information should be distinguished from the general ethical duty to
hold in strict confidence all information concerning the business and
affairs of the client acquired in the course of the professional
relationship, which duty applies without regard to the nature or
source of the information or to the fact that others may share the
knowledge.

[3] Law firms with multiple offices — This rule treats as one “law
firm” such entities as the various legal services units of a government,

Commentary

[1] The purpose of this Cede-ruterule is to deal with actual
knowledge. Imputed knowledge does not give rise to disqualification.
As stated by the Supreme Court of Canada in MacDonald Estate v.
Martin, [1990] 3 SCR 1235, with respect other licensees in the law

lawyerlicensee who has relevant confidential information, the
concept of imputed knowledge is unrealistic in the era of the mega-
law firm.

Notwithstanding the foregoing, the inference to be drawn is that
fawyerlicensees working together in the same law firm will share
confidences on the matters on which they are working, such that
actual knowledge may be presumed. That presumption can be
rebutted by clear and convincing evidence that shows that all
reasonable measures, as discussed in Coderulerule 3.4-20, have been
taken to ensure that no disclosure will occur by the transferring
fawyerlicensee to the member or members of the law firm who are
engaged against a former client.

[2] The duties imposed by this Cederulerule concerning confidential
information should be distinguished from the general ethical duty to
hold in strict confidence all information concerning the business and
affairs of the client acquired in the course of the professional
relationship, which duty applies without regard to the nature or
source of the information or to the fact that others may share the
knowledge.

[3] Law firms with multiple offices — This Cederulerule treats as one
“law firm” such entities as the various legal services units of a

Commented [A10]: The Law Society implementation of
the Model Code replaces this phrase with “other lawyers in
the law firm” This language is more consistent with the
possibility of alternate business structures and not just law
firms as partnerships. Recommendation is to use the Law
Society language.
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a corporation with separate regional legal departments and an
interjurisdictional law firm.

3.4-19 Rules 3.4-20 to 3.4-22 do not apply to a lawyer employed by
the federal, a provincial or a territorial government who, after
transferring from one department, ministry or agency to another,
continues to be employed by that government.

Commentary

[1] Government employees and in-house counsel — The definition of
“law firm” includes one or more lawyers practising in a government, a
Crown corporation, any other public body or a corporation. Thus, the
rule applies to lawyers transferring to or from government service
and into or out of an in-house counsel position, but does not extend
to purely internal transfers in which, after transfer, the employer
remains the same.

government, a corporation with separate regional legal departments
and an interjurisdictional law firm.

3.4-19 Cederulesrule 3.4-20 to 3.4-22 do not apply to a
fawyerlicensee employed by the federal, a provincial or a territorial
government who, after transferring from one department, ministry or
agency to another, continues to be employed by that government.

Commentary

[1] Government employees and in-house counsel —lhédeﬂnﬁ-reﬁ{ef -

“ ”

This Cederulerule applies to flawyerlicensees transferring to or from
government service and into or out of an in-house counsel position,
but does not extend to purely internal transfers in which, after
transfer, the employer remains the same.

| Commented [A11]: As noted previously, "law firm" is

defined in the Act to mean “a sole proprietorship, law
corporation, partnership or any other business structure,
arrangement or legal entity through which one or more
licensees practise law”. As a result, much of the Model Code
language is unnecessary. Recommend revising to include just
the second sentence of the Model Code and delete the first.

76



FLSC Model Code May 9, 2024

LSBC Model Code May 2025

Law Firm Disqualification

3.4-20 If the transferring lawyer actually possesses confidential
information relevant to a matter respecting the former client that
may prejudice the former client if disclosed to a member of the new
law firm, the new law firm must cease its representation of its client
in that matter unless:

(a) the former client consents to the new law firm’s continued
representation of its client; or

(b) the new law firm has:

(i) taken reasonable measures to ensure that there will be no
disclosure of the former client’s confidential information by the
transferring lawyer to any member of the new law firm; and

(i) advised the lawyer’s former client, if requested by the client, of
the measures taken.

Commentary

[1] It is not possible to offer a set of “reasonable measures” that will
be appropriate or adequate in every case. Instead, the new law firm
that seeks to implement reasonable measures must exercise
professional judgment in determining what steps must be taken “to
ensure that no disclosure will occur to any member of the new law
firm of the former client’s confidential information.” Such measures

may include timely and properly constructed confidentiality screens.

Law firm disqualification

3.4-20 If the transferring fawyerlicensee actually possesses
confidential information relevant to a matter respecting the former
client that may prejudice the former client if disclosed to a member
of the new law firm, the new law firm must cease its representation
of its client in that matter unless:

(a) the former client consents to the new law firm’s continued
representation of its client; or

(b) the new law firm has:

(i) taken reasonable measures to ensure that there will be no
disclosure of the former client’s confidential information by the
transferring lawsrerlicensee to any member of the new law firm; and

(ii) advised the lawyerlicensee’s former client, if requested by the
client, of the measures taken.

Commentary

[1] It is not possible to offer a set of “reasonable measures” that will
be appropriate or adequate in every case. Instead, the new law firm
that seeks to implement reasonable measures must exercise
professional judgment in determining what steps must be taken “to
ensure that no disclosure will occur to any member of the new law
firm of the former client’s confidential information.” Such measures

may include timely and properly constructed confidentiality screens.

Commented [A12]: The Law Society implementation of
the Model Code adds the following:

[0.1] There are two circumstances in which the new law firm
should consider the implementation of reasonable measures
to ensure that there will be no disclosure of the former
client’s confidential information to any member of the new
law firm:

(a) if the transferring lawyer actually possesses confidential
information respecting the former client that may prejudice
the former client if disclosed to a member of the new law
firm, and

(b) if the new law firm is not sure whether the transferring
lawyer possesses such confidential information, but it wants
to strengthen its position if it is later determined that the
transferring lawyer did in fact possess such confidential
information.

This addition tends to undermine the intent of Commentary
[1] that there is no set of “reasonable measures” that will be
appropriate or adequate in every case. Recommendation is
not to include the Law Society addition of commentary [0.1]
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[2] For example, the various legal services units of a government, a
corporation with separate regional legal departments, an
interjurisdictional law firm, or a legal aid program may be able to
demonstrate that, because of its institutional structure, reporting
relationships, function, nature of work, and geography, relatively
fewer “measures” are necessary to ensure the non-disclosure of
client confidences. If it can be shown that, because of factors such as
the above, lawyers in separate units, offices or departments do not
“work together” with other lawyers in other units, offices or
departments, this will be taken into account in the determination of
what screening measures are “reasonable.”

[3] The guidelines that follow are intended as a checklist of relevant
factors to be considered. Adoption of only some of the guidelines
may be adequate in some cases, while adoption of them all may not
be sufficient in others.

Guidelines: How to Screen/Measures to be taken
1. The screened lawyer should have no involvement in the new law

firm’s representation of its client in the matter.

2. The screened lawyer should not discuss the current matter or any
information relating to the representation of the former client (the
two may be identical) with anyone else in the new law firm.

3. No member of the new law firm should discuss the current matter
or the previous representation with the screened lawyer.

4. The firm should take steps to preclude the screened lawyer from
having access to any part of the file.

[2] For example, the various legal services units of a government, a
corporation with separate regional legal departments, an
interjurisdictional law firm, or a legal aid program may be able to
demonstrate that, because of its institutional structure, reporting
relationships, function, nature of work, and geography, relatively
fewer “measures” are necessary to ensure the non-disclosure of
client confidences. If it can be shown that, because of factors such as
the above, lawyerlicensees in separate units, offices or departments
do not “work together” with other fawyerlicensees in other units,
offices or departments, this will be taken into account in the
determination of what screening measures are “reasonable.”

[3] The guidelines that follow are intended as a checklist of relevant
factors to be considered. Adoption of only some of the guidelines
may be adequate in some cases, while adoption of them all may not
be sufficient in others.

Guidelines: How to screen / measures to be taken
1. The screened lawyerlicensee should have no involvement in the

new law firm’s representation of its client in the matter.

2. The screened lawsrerlicensee should not discuss the current matter
or any information relating to the representation of the former client
(the two may be identical) with anyone else in the new law firm.

3. No member of the new law firm should discuss the current matter
or the previous representation with the screened tawyerlicensee.

4. The law firm should take steps to preclude the screened
fawyerlicensee from having access to any part of the file.

78



FLSC Model Code May 9, 2024

LSBC Model Code May 2025

5. The new law firm should document the measures taken to screen
the transferring lawyer, the time when these measures were put in
place (the sooner the better), and should advise all affected lawyers
and support staff of the measures taken.

6. These Guidelines apply with necessary modifications to situations
in which non-lawyer staff leave one law firm to work for another and
a determination is made, before hiring the individual, on whether any
conflicts of interest will be created and whether the potential new
hire actually possesses relevant confidential information.

How to Determine If a Conflict Exists Before Hiring a
Potential Transferee

[4] When a law firm (“new law firm”) considers hiring a lawyer, or an
articled law student (“transferring lawyer”) from another law firm
(“former law firm”), the transferring lawyer and the new law firm
need to determine, before the transfer, whether any conflicts of
interest will be created. Conflicts can arise with respect to clients of
the law firm that the transferring lawyer is leaving and with respect
to clients of a firm in which the transferring lawyer worked at some
earlier time.

[5] After completing the interview process and before hiring the
transferring lawyer, the new law firm should determine whether any
conflicts exist. In determining whether the transferring lawyer
actually possesses relevant confidential information, both the
transferring lawyer and the new law firm must be very careful, during
any interview of a potential transferring lawyer, or other recruitment

5. The new law firm should document the measures taken to screen
the transferring fawyerlicensee, the time when these measures were
put in place (the sooner the better), and should advise all affected
fawyerlicensees and support staff of the measures taken.

6. These guidelines apply with necessary modifications to situations in
which non-lawyerlicensee staff leave one law firm to work for
another and a determination is made, before hiring the individual, on
whether any conflict of interest will be created and whether the
potential new hire actually possesses relevant confidential
information.

How to determine if a conflict exists before hiring a

potential transferee

[4] When a law firm (“new law firm”) considers hiring a
fawyerlicensee, or an-articled-student trainee (“transferring
fawyerlicensee/articled-studenttrainee”) from another law firm
(“former law firm”), the transferring fawyerlicensee and the new law
firm need to determine, before the transfer, whether any conflict of
interest will be created. A conflict can arise with respect to clients of
the law firm that the transferring lawyerlicensee is leaving and with
respect to clients of a law firm in which the transferring
fawyerlicensee worked at some earlier time.

[5] After completing the interview process and before hiring the
transferring lawarerlicensee, the new law firm should determine
whether any conflict of interest exists. In determining whether the
transferring lawarerlicensee actually possesses relevant confidential
information, both the transferring lawyerlicensee and the new law
firm must be very careful, during any interview of a potential

| Commented [A13]: The Law Society implementation of

the Model Code includes the following:

4.1 The measures taken by the new law firm to screen the
transferring lawyer should be stated in a written policy
explained to all lawyers and support staff within the law
firm.

While commentary [4.1] seems like good advice, the use of
the work “should” makes it close to mandatory. For sole
practitioners and small firms, the requirement that there
should be a written policy may not be necessary or
appropriate. Recommendation is to leave this to the law
firms to decide whether a written policy is required.
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process, to ensure that they do not disclose client confidences. See
Rule 3.3-7 which provides that a lawyer may disclose confidential
information to the extent the lawyer reasonably believes necessary to
detect and resolve conflicts of interest where lawyers transfer
between firms.

[6] A lawyer’s duty to the lawyer’s firm may also govern a lawyer’s
conduct when exploring an association with another firm and is
beyond the scope of these Rules.

transferring lawyerlicensee, or other recruitment process, to ensure
that they do not disclose client confidences. See Coderulerule 3.3-7
which provides that a tawsyerlicensee may disclose confidential
information to the extent the lawyerlicensee reasonably believes
necessary to detect and resolve a conflict of interest where
lawyerlicensees transfer between law firms.

[6] A lawyerlicensee’s duty to the lawyerlicensee’s law firm may also
govern a fawyerlicensee’s conduct when exploring an association with
another law firm and is beyond the scope of these Cederulesrule.

| Commented [A14]: The Law Society implementation of

the Model Code includes the following:

[7] Issues arising as a result of a transfer between law firms
should be dealt with promptly. A lawyer’s failure to promptly
raise any issues may prejudice clients and may be considered
sharp practice.

The first sentence is good advice but perhaps not a “should”
and perhaps not required. Characterizing a failure to deal
with transfer issues promptly as “sharp practice” seems
overkill. Recommend not including the Law Society
additional commentary.
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Transferring Lawyer Disqualification

3.4-21 Unless the former client consents, a transferring lawyer
referred to in rule 3.4-20 must not:

(a) participate in any manner in the new law firm’s representation of
its client in the matter; or

(b) disclose any confidential information respecting the former client
except as permitted by rule 3.3-7.

3.4-22 Unless the former client consents, members of the new law
firm must not discuss the new law firm’s representation of its client
or the former law firm’s representation of the former client in that
matter with a transferring lawyer referred to in rule 3.4-20 except as
permitted by rule 3.3-7.

Transferring lawyer disqualification

3.4-21 Unless the former client consents, a transferring lawyer

referred to in Cederuterule 3.4-20 {aw-firm-disquatification) must

not:

(a) participate in any manner in the new law firm’s representation of
its client in the matter; or

(b) disclose any confidential information respecting the former client
except as permitted by Cederulerule 3.3-7.

3.4-22 Unless the former client consents, members of the new law
firm must not discuss the new law firm’s representation of its client
or the former law firm’s representation of the former client in that
matter with a transferring lawsrerlicensee referred to in Cederulerule

3.4-20 {aw-firm-disqualification} except as permitted by Cede
relerule 3.3-7.
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Introduction

1.

This is the second look by the transitional board and the transitional Indigenous council at
the Model Code Parts 1.1 to 3.1 as revised following the discussion at the March meeting.

Drafting Notes

Canons of Legal Ethics

2.

At the March 2026 board meeting, the transitional board and the transitional Indigenous
council had the opportunity to consider a draft set of rules encompassing parts 1.1 to 3.1 of
the Model Code.

There was a discussion about the inclusion of the Canons of Legal Ethics in the code of
professional conduct for Legal Professions BC as they are not included in the Model Code,
although included in the Law Society’s implementation of the Model Code.

The consensus was that they should be retained but a name other than “Canons” would be
more helpful and modernize the language. | have suggested that the title should be
“Principles of Legal Ethics” and that they should be included as Appendix A to the
implementation of the Model Code by Legal Professions BC.

Rule 2.1-2

5.

There was considerable discussion at the March meeting regarding the Model Code
provision 2.1-2 which provides “A lawyer has a duty to uphold the standards and reputation
of the legal profession and to assist in the advancement of its goals, organizations and
institutions.”

While there was a consensus that the first part of 2.1-2 was appropriate, the second part
following “and” was of some concern in that it might be construed to require licensees to

support organizations and institutions that the licensee disagreed with or could not support.

The suggestion was to revise 2.1-2 to address this concern.

After consideration of how 2.1-2 could be amended to reflect the comments from the
transitional board and transitional Indigenous council, removing the second part seemed
the best choice. It is not expected that this will result in any significant change to the

2|Page

83



obligations that licensees have under the CPC and it will leave whether to support other
institutions and organizations to the individual licensee.

Rule 3.1-1

8. At the March meeting, there was a consensus that the list of competencies set out in the
definition of “competent licensee” should include Indigenous competency and that this
could be taken up in the next version.

9. To follow up on this direction, the following was added as rule 3.1-1(b): “demonstrating an
understanding of Domain 3: Truth and Reconciliation from the Western Canada Competency
Profile and the United Nations Declaration on the Rights of Indigenous Peoples;”

Next Steps

10. As the transitional board and the transitional Indigenous council have determined that
there should be a period of public consultation with respect to the Rules and the CPC prior
to the proclamation of the unproclaimed portions of the Legal Professions Act, the next step
is the inclusion of Rules 1.1 to 3.1 in the CPC included in that consultation package.

3|Page
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1.1 Definitions

1.1-1 In this Code, unless the context indicates otherwise,
“associate” includes a licensee who practises law in a law firm through an employment or other contractual relationship;
“client” means a person who:

(a) consults a licensee and on whose behalf the licensee renders or agrees to render legal services; or

(b) having consulted the licensee, reasonably concludes that the licensee has agreed to render legal services on their behalf
and includes a client of the law firm of which the licensee is a partner or associate, whether or not the licensee handles the
client’s work.

Commentary
[1] A licensee-client relationship may be established without formality.

[2] When an individual consults a licensee in a representative capacity, the client is the corporation, partnership,
organization, or other legal entity that the individual is representing.

[3] For greater clarity, a client does not include a near-client, such as an affiliated entity, director, shareholder,
employee or family member, unless there is objective evidence to demonstrate that such an individual had a
reasonable expectation that a licensee-client relationship would be established.
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A “conflict of interest” means the existence of a substantial risk that a licensee’s loyalty to or representation of a client would be
materially and adversely affected by the licensee’s own interest or the licensee’s duties to another client, a former client, or a third
person;

“consent” means fully informed and voluntary consent after disclosure

(a) in writing, provided that, if more than one person consents, each signs the same or a separate document recording the
consent; or

(b) orally, provided that each person consenting receives a separate written communication recording the consent as soon as
practicable;

“law firm” means a sole proprietorship, law corporation, partnership or any other business structure, arrangement or legal entity
through which one or more licensees practise law;

“lawyer” means a person who
(a) is authorized under the Legal Professions Act to practise law as a lawyer, or
(b) is a non-practising lawyer;

and where applicable, includes a trainee.

“limited scope retainer” means the provision of legal services for part, but not all, of a client’s legal matter by agreement with the
client;

"notary public" means a person who

(a) is authorized under the Legal Professions Act to practise law as a notary public, or
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(b) is a non-practising notary public;
and where applicable, includes a trainee.
"regulated paralegal" means a person who is authorized under the Legal Professions Act to practise law as a regulated paralegal;
"regulator" means Legal Professions British Columbia established under the Legal Professions Act;
“trainee” means a person enrolled under the Legal Professions Act in training to practise law as a licensee;

“tribunal” includes a court, board, arbitrator, mediator, administrative agency or other body that resolves disputes, regardless of its
function or the informality of its procedures.

“Tribunal” means the Legal Professions Tribunal established under section 95 of the Legal Professions Act.
2.1 Integrity

2.1-1 A licensee has a duty to carry on the practice of law and discharge all responsibilities to clients, tribunals, the public and other
members of the professions honourably and with integrity.

Commentary

[1] Integrity is the fundamental quality of any person who seeks to practise as a licensee. If clients have any doubt
about their licensee’s trustworthiness, the essential element in the true licensee-client relationship will be
missing. If integrity is lacking, the licensee’s usefulness to the client and reputation within the profession will be
destroyed, regardless of how competent the licensee may be.
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[2] Public confidence in the administration of justice and in the legal professions may be eroded by a licensee’s
irresponsible conduct. Accordingly, a licensee’s conduct should reflect favourably on the legal profession, inspire
the confidence, respect and trust of clients and of the community, and avoid even the appearance of impropriety.

[3] Dishonourable or questionable conduct on the part of a licensee in either private life or professional practice
will reflect adversely upon the integrity of the profession and the administration of justice. Whether within or
outside the professional sphere, if the conduct is such that knowledge of it would be likely to impair a client’s
trust in the licensee, the regulator may be justified in taking disciplinary action.

[4] Generally, however, the regulator will not be concerned with the purely private or extra-professional activities
of a licensee that do not bring into question the licensee’s professional integrity.

2.1-2 A licensee has a duty to uphold the standards and reputation of the legal professions.

Commentary
[1] Collectively, licensees are encouraged to enhance the profession through activities such as:

(a) sharing knowledge and experience with colleagues and trainees informally in day-to-day practice as well as
through contribution to professional journals and publications, support of legal educational institution projects
and participation in panel discussions, legal education seminars, licensing courses and university lectures;

(b) participating in legal aid and community legal services programs or providing legal services on a pro bono

basis;
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(c) filling elected and volunteer positions with the regulator;

(d) acting as directors, officers and members of local, provincial, national and international professional
associations and their various committees and sections; and

(e) acting as directors, officers and members of non-profit or charitable organizations.

3.1 Competence

Definitions
3.1-1 In this section

“competent licensee ” means a licensee who has and applies relevant knowledge, skills and attributes in a manner appropriate to
each matter undertaken on behalf of a client and the nature and terms of the licensee’s engagement, including:

(@) knowing general legal principles and procedures and the substantive law and procedure for the areas of law in which the
licensee practises;

(b) demonstrating an understanding of Domain 3: Truth and Reconciliation from the Western Canada Competency Profile
and the United Nations Declaration on the Rights of Indigenous Peoples;

(c) understanding and complying with the licensee’s scope of practice;

(d) investigating facts, identifying issues, ascertaining client objectives, considering possible options and developing and
advising the client on appropriate courses of action;

(e) implementing as each matter requires, the chosen course of action through the application of appropriate skills,
including:
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(i) legal research;

(ii) analysis;

(iii) application of the law to the relevant facts;
(iv) writing and drafting;

(v) negotiation;

(vi) alternative dispute resolution;

(vii) advocacy; and

(viii) problem solving;

(f) communicating at all relevant stages of a matter in a timely and effective manner;

(g) performing all functions conscientiously, diligently and in a timely and cost-effective manner;

(h) applying intellectual capacity, judgment and deliberation to all functions;

(i) complying in letter and spirit with all rules pertaining to the appropriate professional conduct of licensees;

(j) recognizing limitations in one’s ability to handle a matter or some aspect of it and taking steps accordingly to ensure the
client is appropriately served;

(k) managing one’s practice effectively;

() pursuing appropriate professional development to maintain and enhance legal knowledge and skills; and

(m)otherwise adapting to changing professional requirements, standards, techniques and practices.

Competence

3.1-2 A licensee must perform all legal services undertaken on a client’s behalf to the standard of a competent licensee.
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Commentary

[1] As someone licensed to practice law, a licensee is held out as knowledgeable, skilled and capable in the
practice of law. Accordingly, the client is entitled to assume that the licensee has the ability and capacity to deal
adequately with all legal matters to be undertaken on the client’s behalf.

[2] Competence is founded upon both ethical and legal principles. This rule addresses the ethical principles.
Competence involves more than an understanding of legal principles: it involves an adequate knowledge of the
practice and procedures by which such principles can be effectively applied. To accomplish this, the licensee
should keep abreast of developments in all areas of law in which the licensee practises.

[3] For a discussion of the correct procedure in swearing an affidavit or taking a solemn declaration, see Appendix
B to this Code.

[4] In deciding whether the licensee has employed the requisite degree of knowledge and skill in a particular
matter, relevant factors will include:

(a) the complexity and specialized nature of the matter;
(b) the licensee’s general experience;
(c) the licensee’s training and experience in the field;

(d) the preparation and study the licensee is able to give the matter; and
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(e) whether it is appropriate or feasible to refer the matter to, or associate or consult with, a licensee of
established competence in the field in question.

[5] In some circumstances, expertise in a particular field of law may be required; often the necessary degree of
proficiency will be that of the general practitioner.

[6] To maintain the required level of competence, a licensee should develop an understanding of, and ability to
use, technology relevant to the nature and area of the licensee's practice and responsibilities. A licensee should
understand the benefits and risks associated with relevant technology, recognizing the licensee's duty to protect
confidential information set out in section 3.3 (Confidentiality).

[7] The required level of technological competence will depend upon whether the use or understanding of
technology is necessary to the nature and area of the licensee's practice and responsibilities and whether the
relevant technology is reasonably available to the licensee. In determining whether technology is reasonably
available, consideration should be given to factors including:

(a) the licensee's or law firm's practice areas;
(b) the geographic locations of the licensee's or law firm's practice; and
(c) the requirements of clients.

[8] A licensee should not undertake a matter without honestly feeling competent to handle it, or being able to
become competent without undue delay, risk or expense to the client. The licensee who proceeds on any other
basis is not being honest with the client. This is an ethical consideration and is distinct from the standard of care
that a tribunal would invoke for purposes of determining negligence.
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[9] A licensee must recognize a task for which the licensee lacks competence and the disservice that would be
done to the client by undertaking that task. If consulted about such a task, the licensee should:

(a) decline to act;

(b) obtain the client’s instructions to retain, consult or collaborate with a licensee who is competent for
that task; or

(c) obtain the client’s consent for the licensee to become competent without undue delay, risk or expense
to the client.

[10] The licensee should also recognize that competence for a particular task may require seeking advice from or
collaborating with experts in scientific, accounting or other non-legal fields, and, when it is appropriate, the
licensee should not hesitate to seek the client’s instructions to consult experts.

[11] When a licensee considers whether to provide legal services under a limited scope retainer the licensee must
carefully assess in each case whether, under the circumstances, it is possible to render those services in a
competent manner. An agreement for such services does not exempt a licensee from the duty to provide
competent representation. The licensee should consider the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. The licensee should ensure that the client is fully informed of the
nature of the arrangement and clearly understands the scope and limitation of the services. See also rule 3.2-1.1
(Limited scope retainer).

[12] In providing short-term summary legal services under rules 3.4-11.1 to 3.4-11.4 (Short-term summary legal
services), a licensee should disclose to the client the limited nature of the services provided and determine
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whether any additional legal services beyond the short-term summary legal services may be required or are
advisable, and encourage the client to seek such further assistance.

[13] A licensee should clearly specify the facts, circumstances and assumptions on which an opinion is based,
particularly when the circumstances do not justify an exhaustive investigation and the resultant expense to the
client. However, unless the client instructs otherwise, the licensee should investigate the matter in sufficient
detail to be able to express an opinion rather than mere comments with many qualifications. A licensee should
only express their legal opinion when it is genuinely held and is provided to the standard of a competent licensee.

[14] A licensee should be wary of providing unreasonable or over-confident assurances to the client, especially
when the licensee’s employment or retainer may depend upon advising in a particular way.

[15] In addition to opinions on legal questions, a licensee may be asked for or may be expected to give advice on
non-legal matters such as the business, economic, policy or social complications involved in the question or the
course the client should choose. In many instances the licensee’s experience will be such that the licensee’s views
on non-legal matters will be of real benefit to the client. The licensee who expresses views on such matters
should, if necessary and to the extent necessary, point out any lack of experience or other qualification in the
particular field and should clearly distinguish legal advice from other advice.

[16] In an alternative business structure, a licensee must ensure that the client is made aware that the legal
advice from the licensee may be supplemented by advice or services from a person who is not a licensee. Advice
or services from members of the law firm unrelated to the retainer for legal services must be provided
independently of and outside the scope of the legal services retainer and from a location separate from the
premises of the multi-disciplinary practice. The provision of non-legal advice or services unrelated to the legal
services retainer will also be subject to the constraints outlined in the Rules and rules governing multi-disciplinary
practices.
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[17] The requirement of conscientious, diligent and efficient service means that a licensee should make every
effort to provide timely service to the client. If the licensee can reasonably foresee undue delay in providing
advice or services, the client should be so informed.

[18] The licensee should refrain from conduct that may interfere with or compromise the licensee's capacity or
motivation to provide competent legal services to the client and be aware of any factor or circumstance that may
have that effect.

[19] A licensee who is incompetent does the client a disservice, brings discredit to the profession and may bring
the administration of justice into disrepute. In addition to damaging the licensee’s own reputation and practice,
incompetence may also injure the licensee’s colleagues.

[20] Incompetence, negligence and mistakes — This rule does not require a standard of perfection. An error or
omission, even though it might be actionable for damages in negligence or contract, will not necessarily
constitute a failure to maintain the standard of professional competence described by this rule. However,
evidence of gross neglect in a particular matter or a pattern of neglect or mistakes in different matters may be
evidence of such a failure, regardless of tort liability. While damages may be awarded for negligence,
incompetence can give rise to the additional sanction of disciplinary action.
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